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Court of Appeals of the District of Columbia 


No. 5506. 

Edward Beale McLean, Appellant, 

vs. 

Evalyn Lucille Walsh McLean, j 
_ 

a Supreme Court of the District of Columbia. 

Equity. No. 52088. 

Evalyn Lucille Walsh McLean, Plaintiff, 

vs. 

Edward Beale McLean, American Security and Trust 
Company, and Edward B. McLean, Trustees under the 
Last Will and Testament of John R. McLean, Deceased. 

i 1 

United States of America, 

j 

District of Columbia, ss: 

Be it remembered, That in the Supreme Couijt of the Dis¬ 
trict of Columbia, at the City of Washington, |in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the atyove-entitled 
cause, to wit: i 

i 

1 In the Supreme Court of the District of Columbia. 
Equity. No. 52088, Docket No. 110^ 

Evalyn Lucille Walsh McLean j 

i 

vs. 

i 

Edward Beale McLean, American Security j and Trust 
Company, Edward B. McLean, Trustees uncjer the Last 
Will and Testament of John R. McLean, Deceased. 

Original Bill for Maintenance , etc.\ 

i 

Filed Nov. 7, 1930. 

The original bill of complaint of Evalyn Lucille Walsh 
McLean against Edward Beale McLean and others in chan- 
cerv exhibited. 

1—5506a 
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E. B. MC LEAN VS. EVALYN L. W. MC LEAN. 


Your complainant respectfully shows unto the court as 
follows: 

1. Your complainant is an adult citizen of the United 
States of America, a resident of the District of Columbia, 
and sues in her own right, in behalf of herself and her three 
minor children hereinafter mentioned. 

2. The defendant Edward Beale McLean is an adult citi¬ 
zen of the United States of America, commorant in the 
District of Columbia, and is sued in his own right and also 
as one of the two trustees under the last will and testament 
of John R. McLean, deceased. The defendant American 
Security and Trust Company is a duly organized private 
corporation, having officers and offices, and carrying on its 
business, in the District of Columbia, and is sued as the 
other of the two trustees under the aforesaid last will and 
testament of John R. McLean, deceased. 

3. A true copy of the last will and testament of the said 
John R. McLean, deceased, is hereto attached and made 
part hereof as Complainant’s Exhibit A. The defendant 

American Security and Trust Company was the sole 
2 trustee named in the aforesaid last will and testa¬ 
ment of the said John R. McLean, deceased. By 
decree of this court of August 30, 1917, passed in Equity 
Cause Xo. 35390, the defendant Edward B. McLean was 
appointed co-trustee with the said American Security and 
Trust Company for the administration of the trusts created 
in and bv the aforesaid last will and testament of John R. 
McLean, deceased, bearing date June 3, 1915, and duly 
admitted to probate and record in the Probate Division of 
this court in Administration Cause Xo. 22818 on June 15, 
1916, and letters testamentary were directed to be issued to 
the said American Security and Trust Company, which was 
done. The said John R. McLean was a citizen of the 
United States of America, a resident of the District of 
Columbia, and died June 9, 1916. 

4. Your complainant and the defendant Edward Beale 
McLean were lawfully united in marriage in the year 1907 
in the City of Denver, State of Colorado, and the bond of 
marriage has ever since existed, and still exists, between 
them. 

5. Of the said marriage, four children have been born, 
namely Vincent Walsh McLean, born December 18, 1909, 
died May 18, 1919; John Randoph McLean, born January 
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31, 191G; Edward Beale McLean, Jr., born July 28, 1918; 
and Emily Beale McLean, born November IS, 1921. The 
three last named children are still living, and have always 
lived with your complainant since they were! born. The 
two boys are now in a boarding school in Aiken,! South Caro¬ 
lina, and the girl is at home with your complainant, and is 
instructed by her governess. 

6. The defendant Edward Beale McLean, your complain¬ 
ant’s husband and the father of the said children, has failed 
and refused, and still fails and refuses, to maintain his wife 
and minor children, although he has been and [still is fully 
able so to do. 

7. The defendant Edward Beale McLean is entitled to 


the free use and occupation of three completely furnished 
private residences in the District of Columbia, belonging to 
his father’s estate, and of great value, inamelv, the 
3 residence fronting on the entire south side of I 
Street, between Fifteenth Street and Vermont Ave¬ 
nue, Northwest; the residence No. 1509 H Street North¬ 
west ; and the residence known as Friendship, fronting on 
the west side of Wisconsin Avenue, Northwest. The said 
I Street residence is temporarily closed; the s^xid Edward 
Beale McLean occupies the said residence No. 1509 H 
Street, Northwest; and your complainant and her said 
three minor children have occupied, and still joccupy, the 
said Friendship residence, at the past and present insist¬ 
ence of the said Edward Beale McLean. 

8. The defendant Edward Beale McLean lived in the 
said Friendship residence with your complainant and their 
said minor children until June, 1929, when he left, and took 
up his separate residence in the said II street hoijise, and has 
never since lived with your complainant and/or their said 
infant children. 


9. The expense for the education, clothing, medical serv¬ 
ices, and other reasonable requirements of the jsaid minor 
children, in their usual station of life, average about $4,000 
per month. The cost of the upkeep of the said friendship 
residence and grounds averages about $4,500 per month, at 
the present time, upon a more economical basis! than when 
the said Edward Beale McLean lived there. The said place 
comprises about seventy-five acres of ground, ajl of which 
land is under cultivation, and is improved by the principal 
house, a maid’s cottage, three green houses, a garage and 


i 

I 

i 



4 


E. B. MC LEAN VS. EVALYN L. W. MC LEAN. 


stable, a bath house, a swimming pool, tennis courts, and 
in other respects. The Friendship property is in very bad 
condition and is very much in need of repairs. The proper 
care and conduct of the said place, including the care and 
operation of several automobiles, require a substantial per¬ 
sonnel of employees and servants. Your complainant has 
expended about $50,000 of her own money for the improve¬ 
ment of the said place. 

10. Beginning July 1, 1929, and ending March 3, 1930, 
the defendant Edward Beale McLean paid to your com¬ 
plainant, for maintenance, the sum of $7,500 per month. 

Thereafter he paid her nothing whatever until July 
4 3, 1930, when he paid her the sum of $7,500 for the 

purpose aforesaid. Thereafter he paid her nothing 
whatever until September 8, 1930, when he paid her the 
sum of $2,500, for the purpose aforesaid. Since the last 
mentioned date, he has paid nothing whatever for the main¬ 
tenance of complainant and/or the said minor children, nor 
for the education of the latter. 

11. Except for the payments aforesaid, your complain¬ 
ant has been compelled to meet the deficits by encroaching 
on the principal and income of her separate estate, includ¬ 
ing the sale of some of her securities at a sacrifice on a fall¬ 
ing market. She has not sufficient income at this time to 
continue such payments. 

12. In addition to his free use and occupation of the 
three residences aforesaid, the defendant Edward Beale 
McLean, since the death of his said father, has been and 
still is in receipt of a fixed annual income of $25,000 per 
annum from his father's estate, and also of the entire in¬ 
come from t-e residuum of the said estate. He owns a 
stock farm of about 2600 acres, near Leesburg, Virginia, 
of the estimated value of $200,000, including the improve¬ 
ments and equipment, and his blooded horses and cattle 
on the said farm are of the estimated value of $S00,000. He 
purchased the said property with money which he received 
from his mother’s estate. He also owns a ducking camp on 
the Potomac River, of the estimated value of $30,000, in¬ 
cluding the improvements. About two years ago he re¬ 
ceived outright $200,000 from the estate of a deceased rela¬ 
tive and sent the same to New York for safe keeping. He 
received outright all of his father’s wearing apparel, 
jewelry and other articles of personal use, adornment and 
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belongings, of great value. He is the President and Pub¬ 
lisher of the Washington Post newspaper, j and is con¬ 
nected with the Cincinnati Enquirer newspaper, both of 
which newspapers and plants belong to his father’s estate. 

13. After the defendant Edward Beale McLean left the 

Friendship residence in June, 1929, and took up his 

5 separate residence in the aforesaid house No. 1509 
H Street, Northwest, he went to Los Ajngeles, Cali¬ 
fornia, and maintained an establishment there for some 
months. During the winter of 1929-1930 he went to Palm 
Beach, Florida, and maintained an establishment there for 
some months. During the summer of 1930 hejwent to At¬ 
lantic City, New Jersey, and maintained an establishment 
there. The said establishments were maintained for the 
benefit and enjoyment of the said Edward Bcjale McLean 
and his friends and associates. He also maintains an 
apartment in the Pitz Hotel, New York City. jHe has two 
Bolls Boyce, one Packard, and one Dusenberg Automobiles, 
the last named of which lie acquired during the fall of 1929, 
at an estimated cost of $18,000. He has also owned a pri¬ 
vate railroad car of the estimated value of $75,000, includ¬ 
ing furnishings and equipment. He has informed your 

complainant that he has disposed of the said rail- 

6 way car, and she is unable to state whether he now 
owns it or not. He employs a substantial number 

of servants to attend to his personal requirements. He has 
had an income ranging as high as $1,000,000 per year, as 
your complainant is informed and believes. j 

14. The defendant Edward Beale McLean has recently 
stated to your complainant personally that he will not pay 
her anv more monev for the maintenance of herself and the 

• * i 

said minor children; that he will fight, with every weapon 
in the world, any effort on her part to compel him to do so. 

The premises considered, your complainant respectfully 
prays as follows: 

1. That process may issue requiring the defendants, and 

each of them, to appear and answer the exigencies of this 
bill of complaint. j 

2. That the said three minor children may be i committed 

to her care bv the court. j 

3. That the court will decree that the defendant Edward 
Beale McLean shall pay to your complainant, periodically, 

pendente life and permanently, such sums of‘money as 

! 

I 

i 

i 

i 
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would be allowed to her as permanent alimony in case of 
divorce, for the maintenance of herself and the said minor 
children, in amounts not less than $10,000 per month; and 
that he may also be required to pay her suit money, includ¬ 
ing counsel fees, to enable her to conduct her case. 

4. That the defendant Edward Beale McLean may be 
restrained and enjoined from receiving any further income 
from the estate of his said father, unless and until proper 
provision has been made for the maintenance of your com¬ 
plainant and the said minor children. 

5. That the defendants American Security and Trust 
Company and Edward B. McLean, Trustees, may be re¬ 
strained and enjoined from paying to the defendant Ed¬ 
ward Beale McLean anv further income from the estate of 

his said father unless and until reasonable provision 
7 has been made for the maintenance of your com¬ 
plainant and the said infant children. 

6. That the defendant Trustees may be required to pay 
to your complainant such sums as the Court may allow her 
for the maintenance of herself and minor children, such 
payments to be made from the income which has accrued, 
or may hereafter accrue, to the defendant Edward Beale 
McLean, from the estate of his said father. 

7. That the defendant Edward Beale McLean mav be re- 
strained and enjoined from disposing of any of his prop¬ 
erty to evade his dutv to maintain his wife and minor chil- 
dren, or to avoid the collection of such allowances as mav 
be made to her bv the court. 

8. That in case of the failure or refusal of the defendant 
Edward Beale McLean to pay such allowances as may be 
made to her by the court, the writ of sequestration may go, 
and that his property may be sequestrated and the income 
thereof applied to such objects. 

9. That your complainant may have such other and fur¬ 
ther relief as the court may deem just and proper. 

And, as in duty bound, your complainant will ever pray, 
etc. 

EVALYN LUCILLE WALSH McLEAX. 
District of Columbia, ss : 

Evalvn Lucille i Walsh McLean, beina* first dulv sworn, 
deposes and says that she is the complainant named in the 
foregoing bill of complaint by her subscribed; that she has 
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read the same and knows the contents thereof; and that she 
verily believes the facts stated in the said bill tp be true. 

EVALYN LUCILLE WALSH McLEAN. 

Subscribed and sworn — before me this 7th day of No¬ 
vember, 1930. 

[notarial seal.] W. W. MATHIESON, 

Notary Public , D . C. 

j 

8 FRANK J. HOGAN, 

NELSON T. HARTSON, 

EDMUND L. JONES, j 

Solicitors for Complainant. 

A. A. HOEHLING, j 

Of Counsel. 

9 Complainant's Exhibit “A”. 

I 

I, John R. McLean, of the City of Washington, in the 
District of Columbia, do hereby make, publish hnd declare 
this as and for my last will and testament, hereby revoking 
any and all former wills, testaments and codicils by me at 
any time heretofore made. 

I. I direct the payment of my just debts, including my 
funeral expenses, as soon after my decease as miay be prac¬ 
ticable. 

II. To Christine Queen Owen, to Mrs. Kathleen Beale 
Crawford and to Mrs. Hattie Downs Thissell, I give and be¬ 
queath the sum of Ten thousand dollars ($10,001)) each. 

III. To Miss Fannie Richards, of Cincinnati, Ohio, I give 
and bequeath an annuity of Six hundred dollars j ($600) per 
annum for the term of her natural life; and tolmy cousin 
Jeanie McLean, of the same place, I give and bequeath an 
annuity of Four hundred dollars ($400) per annum for the 
term of her natural life. 

IV. To Mazie B. Dadford I give and bequeath jan annuity 
of Six hundred dollars ($600) per annum for l)er natural 
life; to Robert E. Holmes and to Nathan Robinson I give 
and bequeath an annuity of Four hundred dollars ($400) 
per annum, each, for the term of his natural life, and to 
Martha Diggs I give and bequeath an annuity of Three 
hundred dollars ($300) per annum for the term pf her nat¬ 
ural life. 


i 
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V. To Robert Megget I give and bequeath the sum of 
Four hundred dollars ($400) per annum for the period of 
five (5) years after my death, at the end of which period I 
give and bequeath to the said Robert Meggett the sum 

10 of Three thousand dollars ($3,000). 

VI. If at the time of mv decease, or at anv time 
thereafter while any of the foregoing bequests shall remain 
not completely realized by the beneficiaries thereof, the net 
income from my estate shall be insufficient to yield a sum of 
Twenty-five thousand dollars ($*25,000) per annum for the 
maintenance and benefit of my son, Edward B. McLean, 
under the provisions with respect to him in this instrument 
hereinafter contained, it is my will, and I so direct, that, to 
the extent of Twenty-five thousand dollars ($25,000) per an¬ 
num, the provisions in favor of my said son shall be para¬ 
mount, and the said legacies shall be so postponed in en¬ 
joyment. or so abated, as not to interfere with a provision 
for him to the extent of Twenty-five thousand dollars ($25,- 
000) per annum, i subject to the terms and conditions in 
respect to him so as aforesaid hereinafter contained. 

VII. All my wearing apparel, jewelry and other articles 
of personal use, adornment and belongings, I give and be¬ 
queath. absolutely, to my son, Edward B. McLean. 

VIII. All the rest, residue and remainder of my prop¬ 
erty and estate, of whatsoever kind and character and 
wheresoever situated, of which I may die seized or pos¬ 
sessed or to which I may be in any manner justly entitled at 
the time of my death, I give, devise and bequeath, in fee 
simple and absolutely, to the American Security and Trust 
Company, of the City of Washington, in the District of Co¬ 
lumbia, as Trustee, in and upon the following trusts, and 
none others, namely: 

1. In trust to hold, manage and control the same, to col¬ 
lect all the rents, issues, income and profits therefrom, to 
pay all taxes, insurance charges, necessary repairs 

11 and other proper expenses connected therewith, and 
with full power to sell and convey, from time to time, 

such parts if any of my property and estate as in its best 
judgment and discretion it may be expedient and advan¬ 
tageous to do, without liability upon the part of any pur¬ 
chaser to see to the application of the purchase money, 
the proceeds of any such sale or sales to be re-invested 
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from time to time as judiciously, advantageously and se¬ 
curely as my said Trustee may be able to do. 

2. In further trust to pay the net income of my said estate 
to my son, Edward B. McLean, so long as hq shall live, 
monthly from the time of my death in so far as mav be 
practicable, without power of alienation or anticipation; or 
to apply the said income to his use and benefit as the same 
shall accrue if in its judgment it shall be mo$t to his in¬ 
terest so to do, no part of the said income, or of my estate, 
to be at any time or in any manner subject to the payment 
of any indebtedness of my said son, whether existing at the 
time of my death or arising subsequently, either wholly or 
as to any part thereof, or to any assignment, conveyance, 
mortgage, pledge, legal process against him, or any other 
form of alienation by him, voluntary or involuntary, nor 
shall any payment of the said income be madb otherwise 
than bv deliverv thereof into his own hands, after its ac- 
crual, either in money or by check or draft payable to his 
own order. 

3. Upon further trust, upon the death of my £aid son, to 
make partition of all the real estate in the State of Ohio of 
which I shall die seized, either by conveyance inj kind or by 
sale and distribution of the proceeds thereof, as jit shall find 
most practicable and most for the benefit of the said bene¬ 
ficiaries, among his lineal descendants living at the 

12 time of his death, per stirpes; or, if my said son shall 
leave no lineal descendants him survivingjat the time 
of his death, then in trust to make partition pf my said 
Ohio real estate, in kind or by sale and distribution of the 
proceeds as aforesaid, per stirpes , among myj own heirs 
at law then living. 

4. In further trust, as to all the rest and residue of my 
estate, real and personal, to pay the net incomej therefrom 
on and after the death of my said son to hib lineal de¬ 
scendants, per stirpes, until twenty years after the death 
of the last survivor of such of his lineal descendants as 
shall be living* at the time of my death, and then to dis¬ 
tribute the principal of my said estate among his lineal 
descendants then living, per stirpes; provided, however, 
that if my said son shall die without leaving anv lineal de- 
scendants living at the time of his death, or should no lineal 
descendant of his live until the period for distribution of 
the residue of my estate as hereinbefore provided, then in 

i 

i 

i 

! 

i 

i 

_ i 
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trust to distribute, assign and convey all my said remain¬ 
ing property and estate among my then living heirs at 
law and next of kin in the proportions in which they shall 
be entitled to receive the same, as to my real estate under 
the laws of descent in the several States where the same 
is situated, and as to my personal property under the law 
of distribution in force in the District of Columbia, at the 
time of my decease. 

IX. It is my will, and I further direct that, after the 
death of my said son, each child of his who shall survive 
him shall receive from mv said Trustee the sum of One 
hundred thousand dollars ($100,000) on attaining twenty- 
five years of age, an additional One hundred thousand dol¬ 
lars ($100,000) on attaining the age of thirty years, and 
an additional One hundred thousand dollars ($100,000) 

on attaining the age of thirty-five years; any child 
13 or children of my said son who shall at the time of 

his decease have attained the said ages to be paid 
by my said Trustee within one year after my son’s death 
the sums above specified, namely. One hundred thousand 
dollars ($100,000) to such as shall have attained the age 
ot‘ twenty-five years, Two hundred thousand dollars ($200,- 
000) to such as shall have attained the age of thirty years, 
and Three hundred thousand dollars ($300,000) to such as 
shall have attained the age of thirty-five vears. Each of 
mv son’s children, or his or her descendants, are to be 
charged in the final distribution of mv estate with the sums 
of money received by him or her under this paragraph of 
my will, with interest at the rate of four and one-half per 
centum (4%%) per annum from the time of the payment 
thereof. 

X. I direct that no sale of any of the newspaper prop¬ 
erties, or of any interest therein, belonging to me at the 
time of my death shall be made by my Executor or Trus¬ 
tee until the same shall first have been approved in writing 
by my friend Francis T. Homer, of the City of Baltimore, 
in the State of Maryland, provided he be living and capa¬ 
ble of attending to business at the time thereof; or, if he 
shall fail to approve, then without the written approval 
of my said son. I further direct that, so long as my said 
friend, Francis T. Homer, shall be living and capable of 
attending to business, my Executor and Trustee shall seek 
and obtain the benefit of his judgment in all matters per- 
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taming to the control and management of m^ estate, in¬ 
cluding the management of my said newspaper interests, 
and all other matters connected with the administration 
of the trusts by this my last will and testament created; 
and, as compensation for his services in that jregard, and 
for such counsel and advice as my son Edward; B. McLean 
may request and obtain from him, I direct that my 

14 Trustee pay to him an annual compensation of Ten 
thousand dollars ($10,000), the same to be charged 

as one of the expenses of the management o|f the trust 
estate. ! 

Further as to my said newspaper interests, j having the 
entire ownership of certain newspaper properties in Cin¬ 
cinnati, Ohio, it is my will, and I so direct, that, for the 
period of five (5) years after my death, or unjtil the sale 
thereof, Edward Flicker shall be retained as Business Man¬ 
ager, and W. F. Wiley as Editorial Manager,j under the 
supervision and direction of my said friend Francis T. 
Homer and of my son Edward B. McLean, or, in the event 
of the death or disability of either, then under j the super¬ 
vision and direction of the survivor of them and my Ex¬ 
ecutor and Trustee hereinafter named, the said Edward 
Flicker and W. F. Wiley each to receive compensation for 
his said services at the rate of Six thousand dollajrs ($6,000) 
per annum throughout the said period of five years, or until 
the said newspaper properties in Ohio shall have been sold, 
in which latter event one-half of the said salaribs shall be 
paid to the said Edward Flicker and W. F. Wiley, respec¬ 
tively, for the period intervening between such sale and 
the expiration of the said five years. If the said Ohio news¬ 
paper properties shall not at the expiration o,f the said 
five years have been sold, it is my wish, and I so direct, that 
the said Edward Flicker and W. F. Wiley be |thereafter 
retained in the positions above indicated with respect to 
the said properties so long as in the judgment qf the said 
Francis T. Homer and my said son Edward B. McLean, 
or, in the event of the death or disability of either of them, 
in the judgment of the survivor and of my Executor and 
Trustee, or the survivor of them, it shall be advisable so 
to do. 

With respect to the interests which I may hold at 

15 the time of my death in any newspaper! or news¬ 
papers in the City of Washington, D. Ci, I desire 
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and recommend that Arthur D. Marks be retained as Busi¬ 
ness Manager and Edward S. Rochester as Editorial Man¬ 
ager thereof, and desire that my said friend Francis T. 
Homer and my son Edward B. McLean be freely and at 
all times consulted by my Executor and Trustee in its rep¬ 
resentation of my interests with respect to the said prop¬ 
erties. 

XI. I have not included mv said son Edward B. McLean 

•> 

as an Executor and Trustee under this, mv last will and 
testament, solely because of the existence, as I am in¬ 
formed, of legal difficulties or obstacles to the appointment 

of a beneficiarv under a will to act as a trustee thereunder. 

* 

It is my wish, however, and I so direct, that my Executor 
and Trustee shall consult with my said son in all matters of 
importance relating to the management of my estate, and 
that the fullest and freest access be afforded him at all 
times to the accounts, books and records connected with 
its management, including the opportunity at all times to 
inspect and to satisfy himself as to the character of all the 
investments, securities and assets thereof. 

XII. I further authorize and direct that my Executor 


and Trustee permit my son to occupy the city residence and 
the country place which are owned by me, and to use the 
furniture and other personal property contained therein, 
free of rent or cost to him, so long as he shall desire to 
occupy the same, hereby exonerating my Executor and 
Trustee from responsibility, in any way, for any damage 
to the said furniture or personal property, or for any which 
may be lost or destroyed during his said occupancy thereof; 
his said right of occupancy, however, not to interfere in 
any way with the discretionary powers of my said Executor 
and Trustee at any time to sell and reinvest the pro- 
16 ceeds of any or all the property belonging to my 
estate hereinbefore given. 

XIII. In making distribution of the net income of my 
estate, as hereinbefore provided, my Trustee hereunder is 
hereby authorized to retain, in its own hands, such reserva¬ 
tions for taxes, improvements or reserve as it may consider 
reasonably proper in connection with the administration of 
its trust; and I further recommend that it keep invested 
from One hundred thousand dollars ($100,000) to One hun¬ 
dred and fifty thousand dollars ($150,000), in its discre¬ 
tion, in United States Government bonds, capable of being 
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readily converted into cash in case of emergency, and the 
proceeds used by my said Trustee in such marjner and for 
such purposes as it, my son Edward B. McLean and my 
friend Francis T. Homer, or the survivors or j survivor of 
them, shall consider to the best interests of my j estate. 

XIV. I hereby appoint the American Security and Trust 
Company of the City of Washington, in the! District of 
Columbia, to be the Executor of this my last will and testa¬ 
ment, and the Trustee thereunder; and I request that no 
bond shall be required of it in any jurisdiction! in which it 
may be called upon to qualify or act, other tljian such as 
may be absolutely necessary under the laws !in force in 
such jurisdiction. 

Witness my hand and seal this 3d day of June, A. D. 
1915. 


JOHN R. McLEANl [seal.] 


Signed, sealed, published and declared as And for his 
last will and testament by the above named testator in the 
presence of us, who, in his presence, at his request and in 
the presence of each other, have subscribed our 

17 names as attesting witnesses thereto. 

J. J. DARLINGTON. 
W. C. SULLIVAN. 
CHARLES FAHY. 

18 Rule to Show Cause . 

i 

Filed November 7, 1930. ! 

• • * * • • ! # 


On consideration of the bill of complaint, and on motion 
of the complainant by her counsel, it is this 7th day of 
November, 1930, herebv— ! 

Ordered that the defendants show cause on; or before 
November 13th, 1930 at one thirtv P. M., whv thdv and each 
of them shall not be restrained and enjoined asj prayed in 
the said bill; and it is hereby further— 

Ordered that the defendant Edward Beale McLean show 
cause on or before November 13th, 1930, at .one thirty 
o’clock P. M., why he shall not be required to maintain his 
wife and minor children during the pendency of this suit, 
and why he shall not be required to pay her shit money, 
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including counsel fees, to enable her to conduct her case: 

Provided that a copy of this order be served on the de¬ 
fendants and each of them on or before November 10th, 
1930. 


By the Court: 


WILLIAM HITZ, 

Justice. 


Marshal's Return. 


The above named Edw. B. McLean not to be found Xov. 


10, 1930. 
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EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia. 
By WM. J. KIRKLAND, 

Deputy U. S. Marshal. 

Order. 


Filed November 12, 1930. 


It appearing to the Court that the United States Mar¬ 
shal has been unable to serve the defendant Edward Beale 
McLean with copies of the original bill filed in the above- 
entitled case, and the rule to show cause issued on Novem¬ 
ber 7, 1930, it is, bv the Court, this 12th dav of November, 
1930— 

Ordered that the hearing on said rule to show cause, in 
so far as it relates to the defendant The American Securitv 
& Trust Company, be and it hereby is continued to the 19 
day of November, 1930, at 10 o'clock, A. M. 

And it is further ordered that the hearing on plaintiff’s 
motion for leave to file interrogatories to be answered by 
the defendant The American Security & Trust Company, 
now set for hearing on November 13, 1930, at 1:30 o’clock, 
p. m., be and the same is hereby continued to the 19 day of 
November, 1930, at 10 o’clock, A. M. 

Bv the Court: 

W. HITZ, 

Justice. 


20 


Order. 

Filed November 19, 1930. 
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It appearing to the Court that the United States Mar¬ 
shal continues unable to serve the defendant Edward Beale 
McLean with copies of the original bill filed ini the above- 
entitled case, and the rule to show cause issued! on Novem¬ 
ber 12, 1930, it is, by the Court, this 19th day!of Novem¬ 
ber, 1930— j 

Ordered that the hearing on the rule to show cause 
issued November 7th, 1930, in so far as it relates to the 
defendant The American Security & Trust Company, be 
and it hereby is continued to the 3rd day of | December, 
1930, at ten o’clock, a. m.; 

And it is further ordered that the hearing oh plaintiff’s 
motion for leave to file interrogatories to be aiiswered by 
the defendant The American Security & Trust Company, 
now set for hearing on November 19th, 1930, atj ten a. m., 
be and the same is hereby continued to the 3rd day of 
December, 1930, at ten o’clock, a. m. 

Bv the Court: j 

W. H1TZ, 

Justice. 


21 Order. 

Filed December 3, 1930. 


* * • ft ft ft j ft 

i 

i 

i 

It appearing to the Court that the United States Mar¬ 
shal continues unable to serve the defendant Edward Beale 

i 

McLean with copies of the original bill filed in the above- 
entitled case, and the rule to show cause issued pn Novem¬ 
ber 12, 1930, it is, by the Court, this 3rd day of December, 
1930— 

Ordered that the hearing on the rule to show capse issued 
November 7th, 1930, in so far as it relates to thie defend¬ 
ant The American Security & Trust Company, be and it 
hereby is continued to the 17tli day of December, 1930, at 
ten o’clock, a. m.; i 

And it is further ordered that the hearing on plaintiff’s 
motion for leave to file interrogatories to be answered by 
the defendant The American Security & Trust (Company, 
now set for hearing on December 3rd, 1930, at ten a. m., 


i 

i 
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be and the same is lierebv continued to the 17th dav of 

• ^ 

December, 1930, at ten o’clock, a. m. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 

22 Marshal's Return to Original Subpoena Issued 

November 7, 1930. 

Served a copy of the bill of complaint or petition and 
this subpoena to answer on above named American Security 
and Trust Company, Trustee by serving Charles Howe, 
Treasurer of the said Trust Company Personally 11-8-30. 
Edward Beale McLean and Edward B. McLean, Trustee 
each not to be found 12-4-30. 

EDGAR C. SNYDER, 

U. S. Marshal. 
By HARRY C. ALLEN, 

Deputy Marshal. 

23 Order. 

Filed December 17, 1930. 

#•*•••• 

It appearing to the Court that the United States Mar¬ 
shal continues unable to serve the defendant Edward Beale 
McLean with copies of the original bill filed in the above- 
entitled case, and the rule to show cause issued on Novem¬ 
ber 12, 1930, it is, bv the Court, this 17th day of December, 
1930— 

Ordered that the hearing on the rule to show cause issued 
November 7th, 1930, in so far as it relates to the defendant 
The American Security & Trust Company, be and it hereby 
is continued to the 16th day of January, 1931, at ten o’clock, 
a. m.; 

And it is further ordered that the hearing on plaintiff’s 
motion for leave to file interrogatories to be answered bv 
the defendant The American Security & Trust Company, 
now set for hearing on December 17th, 1930, at ten a. m., 
be and the same is hereby continued to the 16th day of 
January, 1931, at ten o’clock, a. m. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 
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24 Marshal's Return to Alias Subpoena Issued December 

19, 1930. 

' I 

i 

Served copy of within on Edward B. McLean and Ed¬ 
ward B. McLean, trustee, each Personallv, 12/20/30. 

EDGAR C. SNYDER, 

U. S. Marshal in apd for 

the Dist. of Columbia. 

By J. J. CLARKSON, ; 

Deputy U. S\ Marshal. 

i 

i 

25 Petition of Complainant for Injunction j, Sequestra¬ 

tion, and Contempt Order. 

J 

Filed Feb. 19, 1931. j 

j 

The petition of Evalyn Lucille Walsh McLean, the com¬ 
plainant herein, respectfully shows unto the Court as fol¬ 
lows : 

1. November 7, 1930, your petitioner filedj herein her 
original Bill of Complaint, to compel her husbknd, the de¬ 
fendant Edward Beale McLean, properly to njaintain her 
and their three minor children. 

2. Thereafter, January 17, 1931, a decree was entered 
herein requiring the defendant trustees of the Estate of 
John R. McLean, deceased, to pay to your complainant the 
sum of $7,500 per month, from any income diie her hus¬ 
band from the said estate, for the maintenance of herself 
and the three minor children. It was further ordered that 
the additional sum of $65,000 be paid to her, in order to 
reimburse her for past maintenance provided by her from 
her own funds. In addition, it was directed that the sum 
of $7,500 be paid as fees for her counsel. 

3. From March 3, 1930 to July 3, 1930, the shid Edward 
Beale McLean paid nothing whatever for the ipaintenanee 
of your petitioner and/or the said three infant children. 
July 3, 1930, he paid her the sum of $7,500 for the pur¬ 
pose aforesaid. Thereafter, he paid her nothing what¬ 
ever until September 8, 1930, when he paid her the sum 
of $2,500, for the purpose aforesaid. Since thb last-men¬ 
tioned date, he has paid nothing whatever for, the main- 

2—5506a ! 
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tenance of your petitioner and/or the said three minor chil¬ 
dren, and nothing whatever has been paid to or for her 
under the order of January 17, 1931, aforesaid. 

26 The said order of January 17, 1931, was entered 
with the written consent of the defendant Edward 
Beale McLean and his three attorneys, including George 
B. Fraser, Esq. 

4. Resenting the aforesaid order, in contempt and de¬ 
fiance thereof, with intent to nullify it, to interfere with 
the administration of justice, to perpetrate a fraud on this 
Court and on your complainant and the said minor chil¬ 
dren, and particularly to evade and escape the perform¬ 
ance of his duties and obligations as a husband and father, 
the said Edward Beale McLean, on February 4, 1931, in 
person, filed a suit against your petitioner for divorce, in 
the Court of First Instance in the City of Cuernavaca, 
State of Morelos, Mexico, on the ground of incompatibil¬ 
ity of characters, as will more fully appear by reference 
to Exhibit A, hereto attached and made part hereof, com¬ 
prising the pleadings and process in the said suit. There¬ 
after, the said Edward Beale McLean caused the said 
pleadings and process to be forwarded to George B. 
Fraser, Esq., one of his attorneys in this cause, and he 
personally took them to Palm Beach, Florida, where your 
petitioner was temporarily sojourning with her infant 
daughter, and on February 11, 1931, caused them to be 
there served on your petitioner. 

5. In his Mexican Bill of Complaint, the said Edward 

Beale McLean sets forth his marriage to your petitioner 
and the births and ages of the said three infant children, 
and, among other things, he alleges as follows: “I am a 
resident of the City of Cuernavaca * # *. There can 

be no controversy regarding pensions for support.’’ He 
further alleges as follows: 

“Defendant has property of her own to provide in the 
most ample manner for her maintenance and support and 
that of the children.” 

6. The said Edward Beale McLean is not and never has 
been a citizen, resident or domiciliary of Mexico, but he is 
a native born citizen of the United States of America, and 
for many years last past has been a resident and domicil- 
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iarv of the District of Columbia, and the said I District of 
Columbia is, and ever since their marriage on July 22, 
1908, has been the matrimonial domicile of youir petitioner 
and the said Edward Beale McLean. 

7. As will appear by reference to the said Exhibit 
27 A, a summons was served on your petitioner notify¬ 
ing her that if she should not answer the said com¬ 
plaint within a term of six days, plus the time necessary 
for return mail from the said City of Cuernavaca to that 
in which she was, the complaint should be cohsidered as 
denied. 

8. Your petitioner further avers that by reason of the 
specific facts aforesaid, immediate and irreparable injury, 
loss or damage will result to your petitioner, | unless the 
defendant be restrained and enjoined from further prose¬ 
cuting his aforesaid Mexican suit for divorce. 

9. Your petitioner also alleges that the action of the said 
Edward B. McLean in filing his said Mexican suit for 
divorce, for the purpose and with the intent j aforesaid, 
amounts to his failure or refusal to pay the jallowances 
which were made to your petitioner by the aforesaid order 
of January 17, 1931. 

The premises considered, your petitioner respectfully 
prays as follows: j 


(1) That the said Edward Beale McLean may be re¬ 
strained and enjoined from prosecuting his said Mexican 
suit for divorce. 

(2) That the said Edward Beale McLean niay be re¬ 
strained and enjoined from receiving any income whatso¬ 
ever from the Estate of the said John R. McLean, de¬ 
ceased. 

(3) That the defendant trustees of the Estate of the 
said John R. McLean, deceased, may be restrained and 
enjoined from paying to the said Edward B. McLean any 
further income whatsoever from the said estatej 

(4) That the said Edward Beale McLean may be re¬ 
strained and enjoined from making any disposition of his 
property to avoid the collection of the aforesaid allowances 
made to your petitioner. 

(5) That because of the aforesaid failure or refusal of 
the said Edward Beale McLean to pay the said Allowances 
which have been made to her by this Court, the writ of 

v / I 
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sequestration may go, and that his property may be 
sequestrated, and the income thereof applied to such 
objects. 

(6) That the said Edward B. McLean may be adjudged 
in contempt of this Court because of his actions aforesaid, 
and be attached and imprisoned therefor. 

28 (7) That your petitioner may have such other and 
further relief as the present status of this suit may 

require. 

And, as in dutv bound, vour petitioner will ever prav, etc. 
EVALYN LUCILLE WALSH McLEAN, 

Petitioner, 

By NELSON T. HARTSON, 

Attorney. 

District of Columbia, ss: 

Nelson T. Hartson, being h’rst duly sworn, savs that 
he is one of the attorneys for the petitioner, Evalyn Lucille 
Walsh McLean, named in the foregoing petition by her 
by him subscribed; that the said petitioner is, at the pres¬ 
ent time, temporarily sojourning in Palm Beach, Florida, 
with her infant daughter; that she has requested and au¬ 
thorized affiant to sign and swear the foregoing petition 
in her behalf; that he has read the said petition and 
knows the contents thereof, and that he verily believes the 
facts stated in the said petition to be true. 

NELSON T. HARTSON. 

Subscribed and sworn to before me this 19th day of 
February, 1931. 

[notarial seal.] MARIE McDONALD, 

Notary Public, D. C. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 

EDMUND L. JONES, 

Attorneys for Petitioner. 

A. A. HOEHLING, 

Of Counsel. 

29 Ex. “A.” 

Translation. 

Filed Feb. 19, 1931. 

(On the left margen a seal which reads “Government of 
the free and sovereign State of Morelos and bears the arms 
of the State.) 
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(Another seal which reads ‘‘Free and Sovereign State of 
Morelos.—Court of First Instance in Civil Matters.—First 
Judicial District.) 

[seal.] 

Mrs. Evalyn Walsh McLean, 

Address known in Palm Beach Florida, U. A.: 

In the action for divorce commenced by Edward B. Mc¬ 
Lean against you, a resolution was given which reads as fol¬ 
lows: 

‘ ‘ Cuernavaca, Morelos, 

On the Fourth of February, 1931. 

i 

In view of the ratification made by Plaintiff and of the 
opinion given by the official translator, Mr. Edward B. Mc¬ 
Lean is considered as suing Mrs. Evalyn Walsh McLean, 
for a necessary divorce based on the causes expressed in the 
complaint; let said complaint be shown to tile District 
Attorney’s Agent, and let service on this complaint be given 
to Defendant and let the respective copies be giveh to Plain¬ 
tiff so that he may serve them in accordance with the laws 
of the State in which Defendant lives.—For this purpose 
Mr. Rafael Esquerro shall be requested to translate the 
complaint and the resolution to be served into t|ie English 
language for legal purposes.—The parties aire hereby 
warned that second and later services will be made to them 
during this litigation by means of a notice to be fixed on the 
door of the courtroom should they not appear personally 
in court to receive service and let Defendant be notified that 
should she not answer this complaint within a tterm of six 
days plus time necessary for return mail from tihis city to 
that in which she is, the complaint shall be considered as 
denied. Let service be given of this resolution. |The above 
was resolved and signed by Citizen Manuel Carpio, Judge 
of First Instance of this City.” | 

Which I hereby transcribe for your knowledge and legal 
purposes and attach hereto a copy of the complaint lodged 
against you, according to section 13 of the Constitutional 
Divorce Law in force in this State. 

I submit my regards. 

Effective suffrage.—Xo re-election. 

i 

I 

i 

| 

i 

i 

i 

i 
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Cuernavaca Mor. 4th February 1931. 

The Judge of First Instance in Civil Matters. 
(Signed) M. CARPIO. 

Lie. MANUEL CARPIO. 

The Court Secretary Ezequiel Carreno. 
(Signed) E. CARRENO. 

30 Edward B. McLean 


vs. 

Evalyn Walsh McLean. 

Necessarv Divorce. 

To the Judge of First Instance: 

Edward B. Lean, in my own right attentively state: 

I am a resident of the Citv of Cuernavaca as is evi- 

* 

denced by the certificate of enrollment issued by the Mayor 
of this citv which I attach hereto marked Exhibit A, and I 
appear before you to demand of my wife, Mrs. Evalyn 
Walsh McLean, a necessary divorce. I base my complaint 
on the following considerations of fact and precepts of law. 

Facts. 

1. On the 22nd of July 1908, in the city of Denver, Colo¬ 
rado, United States of America, I married Evalyn Walsh 
as is evidenced with certified copy of the marriage certifi¬ 
cate which I present herewith duly exemplified as Exhibit 
B, together with its translation into Spanish. (Exhibit C.) 

2. Three children of our marriage are alive, their names 
being Edward B. McLean, Jr., Emily McLean and John R. 
McLean. 

3. Our three children are minors and I attach hereto 
duly exemplified certified copies of their birth certificates 
as Exhibits D, E, and F, together with their translations 
into Spanish. (Exhibits G, H, and I.) 

4. Our marriage was not entered into under the regime 
of community of property rights and there is no property of 
any kind subject to such community rights so that no divi¬ 
sion of property need be made. 
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5. Notwithstanding the conciliatory efforts ivhich I have 

made I find that the character of my wife is totally in- 
31 compatible with mine since her temperament, her 
tastes and her friendships differ radically from mine, 
which makes a harmonious and conjugal life impossible. 

6. For more than two years defendant and jl have lived 
separate and apart because of the radical incompatibility of 
our characters. 

7. Defendant has property of her own sufficient to pro¬ 
vide in the most ample manner for her maintenance and 
support and that of the children. 

8. My minor children are at present in the cpre and cus¬ 
tody of their mother. 

9. In view of the facts set forth in the foregoing para¬ 

graphs of this complaint there can be no controversy re¬ 
garding pensions for support. i 

Through no fault of my own, the radical incompatibility 
of our characters obliges me to demand, as I dp demand, a 
necessary divorce. j 

j 

Law. 

| 

I base my complaint on fraction II of section 2nd of the 
divorce law of this citv which literallv savs: ! 

» •/ m/ | 

“Section 2. The following are cause of divorce * * * 

II. Incompatibility of characters. * * *” 

i 

Besides on sections 3, 4, 10, 11, 12, 13, 15 and remaining 
correlative sections of the divorce law of this jState. 

I designate as residence of the defendant house No. —. 

In view of the foregoing considerations of faqt and law I 
respectfully request the Court that: 

31V 2 I. It order that my ratification under bath of the 
present complaint be received. 

II. That it appoint an official translator and order him to 
verify the translation attached hereto. 

III. That it order that the district attorney be shown the 
present complaint. 

IV. That it order that defendant be given service of this 
complaint and the respective copies and resolutions be de¬ 
livered to me, and that those whose originals are not already 
in English be translated at my expense into the English 
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language so that defendant may be given a service in accord¬ 
ance with the laws of the State in which she resides. 

V. That the Court order that subsequent service be made 
to defendant by means of a notice fixed on the door of the 
Court room should she not be present at Court to receive 
service personally; and 

VI. After having complied with the formalities of law de¬ 
cide that the action hereby commenced is justified. 

I attach hereto copies of the complaint and of all exhibits 
attached thereto to facilitate service to defendant and 
authorize to receive service, my attorney Guillermo B. 
Tamayo and designate as my residence for the purpose of 
service house Xo. 9 of Emiliano Zapata Street of this city. 

I declare to the Court mv consideration and respect. 

Cuernavaca, Morelos, Februarv fourth, 1931. 

(Signed) , EDWARD B. McLEAX. 

32 Exhibit ‘ 4 A”. 

Translation . 

(On the left margin stamps for 55 centavos and a seal 
which reads: Municipal Presidency—Cuernavaca, Morelos.) 

Citizen Ignacio Oliveros, President of the city counsel 
of this municipality, certifies: 

That Mr. Edward B. McLean has on this date been in¬ 
scribed in the census of this municipality as a resident of 
this city, having his domicile in Avenue Emiliano Zapata 
No. 9 of this same township. 

Upon petition of the interested party and for the uses 
he may deem convenient, the present certificate is issued in 
Cuernavaca, Morelos, on the second day of the month of 
Februarv, 1931. 

(Sgd.) ! I. OLIVEROS. 

(Sgd.) E. SALDANA, 

[seal.] Secretary. 

33 Temporary Restraining Order. 

Filed Feb. 19, 1931. 

On consideration of the petition of complainant Evalyn 
Lucille Walsh McLean, filed herein February 19th, 1931, 
from which it appears to the Court that immediate and 
irreparable injury* loss, or damage will result to her unless 
a temporary restraining order shall be granted, as prayed, 
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i 

without notice to the defendant Edward Behle McLean, 
before the said petition can be served on him, or his attorney 
or attorneys of record, and before a hearing jean be had 
thereon, it is, this 19th day of February, 1931,j ordered as 
follows: 

1. The injury which will result to the petitioner will be 
caused by the granting of a divorce in the ^Mexican suit 
referred to in the said petition, which divorce may be 
granted on February 20,1931, or very soon thereafter. 

2. The said injury will be irreparable in that the said 
divorce, when granted, may operate to nullify the order of 
this Court entered herein January 17, 1931, anql enable the 
defendant Edward Beale McLean to evade and escape the 
obligations thereby imposed upon him. 

3. That the said Edward Beale McLean is accordingly 
hereby restrained from prosecuting his said Mexican action 
for divorce, until further order of this Court to be made, 
if at all, on Monday, March 2,1931, at ten o’clock A. M., at 
which time the matter of the issuance of a preliminary in¬ 
junction shall be set down for hearing. 

34 4. That the said petitioner shall give j security in 
the sum of One Hundred ($100.00) Dollars condi¬ 
tioned for the payment of such costs and damaged as may be 
incurred or suffered by the said defendant Edward Beale 
McLean, if it be found that he has wrongfully been re¬ 
strained hereby. 

5. That a copy of the said petition, together \yith a copy 
of this Order, be served on the said Edward Beale McLean, 
or any one or more of his attorneys of record, on or before 
Februarv 23, 1931. 

Bv the Court: 

JESSE C. ADKtNS, 

| Justice. 

i 

35 Marshal’s Return to T emporary Restraining Order 

Filed February 19, 1931. 

Served a copy of the within Restraining Order! & Petition 
on Leon Tobriner 2-19-31 Personally. 

EDGAR C. SNYDER,| 

U. S . Marshal in anfor 

the Dist. of Columbia , 

By J. J. CLARKSON, j 

Deputy U. S. Marshal. 
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Served a copy of the within Restraining Order & Petition 
on George B. Fraser 2-20-31 Personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By J. J. CLARKSON,' 

Deputy U. S. Marshal. 

36 Rule to Shoiv Cause. 

Filed Feb. 21, 1931. 

On consideration of the petition of the complainant, Eva- 
lvn Lucille Walsh McLean, filed herein February 19, 1931, 
it is, this 21st day of February, 1931, hereby ordered as 
follows: 

1. That on or before Monday, March 2,1931, at 10 o’clock 
a. m., the defendant Edward Beale McLean show cause why 
he shall not be enjoined (a) from prosecuting his Mexican 
suit for divorce, (b) from receiving any income what¬ 
soever from the estate of John R. McLean, deceased, and 
(c) from making any disposition of his property to avoid 
the collection of allowances made to the complainant for the 
maintenance of herself and infant children. 

2. That within the time aforesaid the defendant Edward 
Beale McLean also show cause why a writ of sesquestration 
shall not be issued and his property be sequestrated and 
the income therefrom applied to the payment of allowances 
made to the complainant for the maintenance of herself and 
the infant children. 

3. That within the time aforesaid the defendant Edward 
Beale McLean also show cause why he shall not be adjudged 
in contempt of this Court because of his action set forth in 
the said petition, and why he shall not be attached and im¬ 
prisoned therefor. 

4. That within the time aforesaid, the defendant Edward 
Beale McLean further show cause why he shall not be re¬ 
quired personally and directly to maintain his wife and 
infant children. 

5. That within the time aforesaid the defendant Ameri¬ 

can Security & Trust Co. and Edward B. McLean, 

37 trustees un^Ier the Last Will and Testament of John 
R. McLean, deceased, show cause (a) why they shall 
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not be enjoined from paying any further indome whatso¬ 
ever to the defendant Edward Beale McLean from the 
Estate of John R. McLean, deceased, and (b) why the order 
entered herein January 17, 1931, making certain allowances 
to the complainant for the maintenance of■ herself and 
infant children, has not been complied with, j 
6. Let copies of this order and the said petition be served 
on each of the defendants, or their attorneys off Record, on 
or before Wednesday, February 25, 1931. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 

Marshal’s Return. I 

i 

Served a copy of the within Rule & Petition bn American 
Security & Trust Co. by serving David N. Houston, Trust 
Officer, 2-21-31 Personallv. 

EDGAR C. SNYDER, 

U. S. Marshal in av\d for 

the Dist. of Columbia , 
By J. J. CLARKSON, ! 

Deputy U. S.\ Marshal. 

The within named Rule and Petition on Edward Beale 
McLean Not to be found 2-21-31. I 

EDGAR C. SNYDERS, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By J. J. CLARKSON, j 

Deputy U. 8. Marshal. 

Served a copy of the within Rule on! George B. 

38 Fraser 2-21-31 Personallv. 

EDGAR C. SNYDER’ 

U. S. Marshal in and for 

the Dist. of Columbia, 
By J. J. CLARKSON, j 

Deputy U. S. Marshal. 

i 

39 Special Appearance and Motion to Quaslv Service of 

Rule to Shoiu Cause. 

Filed Feb. 24, 1931. ! 

Comes now Julius I. Peyser, Attorney for Edward Beale 
McLean, appearing specially for the sole purpose of this 
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motion and for no other purpose, reason or cause whatso¬ 
ever, moves the Court to quash the service of the rule to 
show cause issued herein on the 21st day of February, 1931, 
for and because of the following reason: 

1. That the rule to show cause was not served upon de¬ 
fendant, and the law does not authorize service on his at¬ 
torn ev. 

JULIUS I. PEYSER, 
i Attorney for Edicard Beale McLean, 
appearing specially for the pur¬ 
pose of this motion and for no 
other reason, cause or purpose 
whatsoever . 

To Frank J. Hogan, Esq., Nelson T. Hartson, Esq., Edmund 
L. Jones, Esq., Attorneys for Petitioner: 

A. A. Hoehling, Esq., 

Of Counsel: 

Take notice that the foregoing motion will be for hearing 
in the Supreme Court of the Di-strict of Columbia, on 2 
p. m. the 26th day of February, 1931, or as soon thereafter 
as counsel mav be heard. 

; JULIUS I. PEYSER, 

i Attorney for Edward Beale McLean, 
appearing specially for the purpose 
i of this motion and for no other rea¬ 
son, cause or purpose ivhat soever. 

40 Special Appearance. 

Motion to Quash Service and to Strike from Records 
Temporary Restraining Order. 

Filed Feb. 24,1931. 

Comes now Julius I. Peyser, Attorney for Edward Beale 
McLean, appearing specially for the sole purpose of this 
motion, and for no other purpose, cause or reason, what¬ 
soever, and moves to quash the service and to strike from 
the records the Temporary Restraining Order issued 
herein on the 19th day of February, 1931, for and because 
of the following reasons: 
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1. That the said order was not served upon the defend¬ 
ant. 

2. That the Court was without jurisdiction to grant said 
order. 

JULIUS I. PEtSER, 

Attorney for Edward Beale McLeckn, appear¬ 
ing specially for the sole purpose of this 
motion and for no other reason j, cause or 
purpose whatsoever. 

To Frank J. Hogan. Esq., Nelson T. Hartson, Esq., Ed¬ 
mund L. Jones, Esq., 

Attorneys for Petitioner: 

A. A. Hoehling, Esq., 

Of Counsel: 

i 

Take notice that the foregoing motion will be for hear¬ 
ing in the Supreme Court of the District of Columbia on 2 
p. m. the 26th day of February, 1931, or as soon thereafter 
as counsel may be heard. 

JULIUS I. PEYSER, 

Attorney for Edward Beale McLean, appear¬ 
ing specially for the purpose of this motion 
and for no other reason, cause of purpose 
whatsoever. 

Feb. 24, 1931. 

Service of copy accepted. 

41 Affidavit of Nelson T. Hartson. 

Filed March 2,1931. | 

I 

• • m # * ♦ * 

Washington, 

7 

District of Columbia, ss: 

Nelson T. Hartson, being first duly sworn, on oath de¬ 
poses and says that he is one of the attorneys of record for 
complainant in the above-entitled action; that in addition 
to Exhibit A, which was attached to and made a part of 
complainant’s petition filed herein on February 19, 1931, 
there was also served on her, in Palm Beach, Florida, Feb¬ 
ruary 11,1931, certain certificates, true copies of which are 
hereto attached. 

NELSON T. HARTSON. 
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Subscribed and sworn to before me this 28 day of Feb¬ 
ruary, 1931. 

[notarial seal.] MARIE McDONALD, 

Notary Public, D. C. 

42 Exhibit “B”. 

No. 372. 

United States of America, 

(Reproduction of the Seal of the United States of America.) 

Department of State. 

To all to whom these presents shall come, Greeting: 

I Certify, That the document hereunto annexed is under 
the seal of the State of Colorado. 

In testimony whereof I. Henry L. Stimson, Secretary of 
State, have hereunto caused the seal of the Department of 
State to be affixed and my name subscribed by the Chief 
Clerk of the said Department, at the City of Washington, 
in the District of Columbia, this twenty-first day of Jan¬ 
uary, 1931. 

(Sgd.) HENRY L. STIMSON, 

Secretary of State. 

(Sgd.) E. J. AYRES, 

[seal.] Chief Clerk. 

(Seal which reads: Department of State—United States 
of America—and bearing the coat of arms of the U. S. A.) 

(Attached to the above.) 

Numero 167, Derechos $10.00, Dls. 4.69. 

(Seal which reads: Embajada de Mexico en los Estados 
Unidos de America—Washington, D. C.) 

Servicio Diplomatico Mexicano. 

El subscrito, Manuel C. Tellez, Embajador de Mexico en 
Washington, certifica que la firma que antecede es del Sr. 
E. J. Ayres, Oficial Mayor del Departamento de Estado v 
la misma que acostumbra usar en todas los documentos que 
autoriza, por la cual se le debe dar fe y credito. 
Washington, D. C., 23 de enero de 1931. 

(Firmado) ! MANUEL C. TELLEZ. 

Nota: Esta Oficina no asume responsabilidad alguna por 
el contenido del documento anexo. 

00355 . 
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'43 State of Colorado, 

(Reproduction of the Seal of the State of Colorado.) 

Office of the Secretary of State. | 

Certificate. \ 

United States of America, 

7 

State of Colorado, ss: 

I, Chas. M. Armstrong, Secretary of State of the State of 
Colorado, do hereby certify that in accordance with the 
records of this office Wheeler S. Peck, whose najme is sub¬ 
scribed to the attached certificate of attestation, now is and 
was at the date of signing and sealing the same the duly 
appointed, qualified and acting Clerk and Recorder in and 
for the City and County of Denver, State of Colorado, and 
I further certify that the said County Clerk and! Recorder 
is the custodian of the records pertaining to certificates of 
marriage in such City and County, and that his attestation 
is in due form of law and by the proper officer. 

In testimony whereof I have hereunto set my 
affixed the Great Seal of the State of Colorado, at the City 
of Denver, this nineteenth dav of Januarv, A. D.l 1931. 
(Sgd.) CHAS. M. ARMSTRONG, 

[seal.] Secretary of State, 

(Sgd.) By A. G. SUEDEKER, | 

Deputy. 


hand and 


(Seal which reads: State of Colorado, 1876.) 
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License No. 43874. 


Certificate of Marriage. 

Edward McLean to Evalyn L. Walsh. 

Filed for record at 3.00 o’clock P. M., July 29",11908. 

HENRY C. SMILEY, 

Clerk and Recorded. 

| 

I, Henry S. Foster, a Priest, residing in the j City and 
County of Denver, in the State of Colorado, do certify that 
in accordance with the authority on me conferred by the 
above license, I did, on this 22nd day of July, in the year A. 
D. 1908, at Denver, in the City and County of Denver, in 










32 


E. B. MC LEAN VS. EVALYN L. W. MC LEAN. 


the State of Colorado, solemnize the rites of matrimony 
between Edward McLean, of Cincinnati, in the County of 
Hamilton, of the State of Ohio, and Evalvn L. Walsh, of 
Woolhurst, of the County of Arapahoe, of the State of 
Colorado, in the presence of Crawford Hill and Louise S. 
Hill. 

Witness my hand and seal at the City and County afore¬ 
said this 22nd day of July, A. D. 1908. 

‘ HENRY S FOSTER, [seal.] 

Address: Priest in Charge, St. Marks. 

Signed in presence of 
CRAWFORD HILL. 

LOUISE S. HILL. 

[seal.] 

State of Colorado, 

City and County of Denver , ss: 

I, Wheeler S. Peck, Clerk and Recorded in and for said 
City and County, in the State aforesaid, do hereby certify 
that the above and foregoing is a true, correct and com¬ 
plete transcript and copy from the records of my office, as 
the same appears in Book 2000, at page 400. 

Witness mv hand and official seal this 19th dav of Jan. 
1931. 

(Sgd.) WHEELER S. PECK, 

Cleric and Recorder , 

By-, 

Deputy. 

Raised Seal which reads: Clerk and Recorder, Seal, City 
and County of Denver. 

45 Exhibit D. 

No. 311 

United States of America, 

(Reproduction of the Seal of the United States of America.) 

Department of State. 

To all to whom these presents shall some, Greeting: 

I certify that the document hereunto annexed is under 
the seal of the District of Columbia. 

In testimony whereof I, Henrv L. Stimson, Secretary of 
State, have hereunto caused the seal of the Department of 
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State to be affixed and my name subscribed by the Chief 
Clerk of the said Department, at the City of Washington, 
in the District of Columbia, this seventeenth c}ay of Janu¬ 
ary, 1931. ! 

(Sgd.) HENRY L. STIMSON, 

[seal.] Secretary of State , 

By E. J. AYRES, 

Chief Clerk. 

(Seal which reads: Department of State, Ujiited States 
of America, and bearing the coat of arms of the U. S. A.) 


i 

(Attached to the above.) 


Numero 163, Derechos $10.00, Dls. 4.69. 

(Seal which reads: Embajada de Mexico en los Estados 
Unidos de America, Washington, D. C.) 


Servicio Diplomatico Mexicano. 


El subscrito, Manuel C. Tellez, Embajador de Mexico en 
Washington, certifica que la firma que antcced^ es del Sr. 
E. J. Ayres, Oficial Mayor del Departmento de Estado v la 
misma que acostumbra usar en todas los documentos que 
authoriza, por la cual so le dobe dar fe y creditp. 

Washington, I). C., 19 de/enero de 1931. 

(Firmado) MANUEL C. TELLEZ. 

i 

Nota: Esta Ohcina no asume responsabilidad alguna 
por el contenido del documento annexo. i 

00321. 
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Record No. 223,956. 


Health Department, District of Columbia. 

Transcript from the Record of Birthsl 

Report of a Birth. 

Use this form onlv in case the child breath-$ or shows 
other evidence of life after the child is jaltogether 
outside the mother’s body; in other cases use! the form 


3—5506a 
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provided for the reporting of stillbirth. If a stillbirth oc¬ 
curs in the practice of a midwife she must report it im¬ 
mediately to the Coroner. This may be done through the 
nearest police station. 

Place of birth: (Give street and number): Friendship, 
Tennallytown Road. 

Full name of child: Edward Beale McLean, Jr. (If not 
named when this report is made, parents should make sup¬ 
plemental report.) 

Sex of child: Male. Twins? Triplets? -. I- more 

than one child was born, state whether this report refers 
to the first, second, or third, etc. Date of birth : July 28th, 
1918. 

x Legitimate? Yes. 

Father: Full name: Edward Beale McLean; Residence: 

Friendship, Tennallytown, Md.; Color: White; Age of last 

birthday: 33 yrsl; Birthplace: Washington; Occupation: 

Lawver. 

* 

Mother: Maiden Name: Evalyn Walsh; Residence:-; 

Color: White; Age at last birthday: 31 yrs.; Birthplace: 
Denver, Colo.; Occupation: Housewife. 

Number of children born to this mother, including pres¬ 
ent birth: Three. 

Number of children of this mother now living: Three. 

Certificate of Attending Physician or Midwife. 

I hereby certify that I attended at the birth of this child, 
and that it occurred on the 28th day of July 1918 at 12.30 
a. m., and that the above information in so far as not based 
upon my personal observation was furnished by Mrs. Mc¬ 
Lean, whose relationship to this child is that of Mother, 
and whose address is Friendship, Tennallvtown, Md. 

Signature of J. WHITRIDGE WILLIAMS'. 

(Physician or midwife.) 

Address: 1128 Cathedral St., Baltimore. 

Dated-,-. 

Given name:-added from supplem-nt report, 

-, 19—. 

Remarks: Correct, js. 

(Sgd.) M.G.D.P. 


x A child is legitimate if either conceived or born in wedlock. 
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Washington, D. C., Jany. 8th, 1931. 


The foregoing is a true and correct copy of a certificate 
of birth with the Health Department of the. District of 
Columbia on July 31, 1918 and duly recorded in the records 
of said Department. 

(Sgd.) E. J. SCHWARTZ, M. D., 

Assistant Health Officer, District of Columbia . 
(Sgd.) ARTHUR G. COLE,! 

[seal.] Chief Clerk and Deputy Health Officer. 

47 Jan.j 17, 1931. 


This is to certify that E. J. Schwartz, M. D., whose name 
is signed to the within transcript is and was at jthe time of 
signing the same the Assistant Health Officer of the Dis¬ 
trict of Columbia, and that the seal impressed! thereon is 
the common seal of the Health Office. 

THE BOARD OF COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA, 

(Sgd.) By DANIEL GARGES, 

[seal.] Secretary. 

I 

48 Exhibit “E”. 

i 

No. 310. | 

i 

United States of America, j 

(Reproduction of the Seal of the United States of America.) 

Department of State. j 

To all to whom these presents shall come, Greeting: 

I certify that the document hereunto annexed is under 
the seal of the District of Columbia. 

In testimony whereof I, Henry L. Stimson, Secretary of 
State, have hereunto caused the seal of the Department of 
State to be affixed and my name subscribed by the Chief 
Clerk of the said Department, at the City of Washington, in 
the District of Columbia, this seventeenth day of January, 
1931. 

(Sgd.) HENRY L. STIMS0N, 

Secretary of State, 

[seal.] By E. J. AYRES, j 

Chief Clerk\ 
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(Seal which reads: Department of State, United States 
of America, and bearing the coat of arms of the U. S. A.) 

(Attached to the Above.) 

Xumero 165, Derechos $10.00, Dls. 4.69. 

(Seal which reads: Embajada de Mexico en los Esta/dos 
Unidos de America, Washington, D. C.) 

Servicio Diplomatico Mexicano. 

El subscrito, Manuel C. Tellez, Embajador de Mexico 
en Washington, certifica que la firma que antecede es del 
Sr. E. J. Ayres, Of/icial Mayor del Departmento de Estado 
y la misma que acostumbra usar en todos los docu- 
49 mentos que autoriza, por la cual se le debe dar fe y 
credito. 

Washington, D. C., 19 de enero de 1931. 

(Firmado) MANUEL C. TELLEZ. 

Nota: Esta Oficina no asume responsabilidad alguna por 
el contenido del documento anexo. 

00323. 


50 Manuscript No. 6872. Record No. 252,898. 

Health Department, District of Columbia. 

Transcript from the Record of Births. 

Use this form only in case the child breath-s or shows 
other evidence of life after the child is altogether outside 
the mother's body; in other cases use the form provided 
for the reporting of stillbirths. If a stillbirth occurs in the 
practice of a midwife she must report it immediately to the 
Coroner. This may be done through the nearest police 
station. 

Place of birth: 1500 I X. W. (Give Street & Number.) 

Full name of Child: Emily Beale McLean. (If not named 
when this report is made, parents should make supple¬ 
mental report.) 

Sex of Child: Female. Twins? Triplets? -. If more 

than one child was born, state whether this report refers to 
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I 

the first, second, or third, etc. Date of birth : Nov. 18th, 

1921. 

i 

xLegitimate? Yes. 

Father: Full name: Edward Beale McLeanj Residence: 
Leesburg, Ya.; Color: White; Age of last birthday: 36 yrs.; 
Birthplace: Washington; Occupation: Lawyer. 

Mother: Maiden name: Evelyn Walsh; Residence: Lees¬ 
burg, Va.; Color: White; Age of last birthday: 34 yrs.; 
Birthplace: Denver, Colo.; Occupation: Housewife. 

Number of children born to this mother, including present 
birth: 4. ! 

Number of children of this mother now living: 3. 

i 

Certificate of Attending Physician or Midwife. 

I hereby certify that I attended at the birth of this child, 
and that it occurred on the 18th day of November, 1921, at 
5.30 a. m., and that the above information in so far as not 
based upon my personal observation was furnished by 
Edward B. McLean, whose relationship to this child is that 
of Father, and whose address is 1500 I N. W. ; 

Signature of DANIEL; DAVIS. 

(Physician or midwife.) 

{ 

Address: 1911 M. St. N. W. j 

Dated Dec. 1, ’21. j 

Given name,-, added from supplement report, 

-, 19-. i 

i 

i 

i 

51 Remarks: Correct: js. 

(Sgd.) M. G. D. P. j 

Washington, D. C., Jany. Sth, 1931. 

The foregoing is a true and correct copy of ai certificate 
of birth with the Health Department of the District of 
Columbia on Dec. 1, 1921, and duly recorded in the records 
of said Department. j 

(Sgd.) E. J. SCHWARTZ, Mj D., 

Assistant Health Officer, District of Columbia. 
(Sgd.) ARTHUR G. COLE, j 

[seal.] Chief Clerk and Deputy Health Officer . 

— 

s A child is legitimate if either conceived or born in wedlock. 


I 
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Jan. 17, 1931. 

This is to certify that E. J. Schwartz, M. D., whose 
name is signed to the within transcript is and was at the 
time of signing the same the Assistant Health Officer of the 
District of Columbia, and that the seal impressed thereon 
is the common seal of the Health Office. 

THE BOARD OF COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, 
(Sgd.) By DANIEL GARGAS, 

[seal.] Secretary. 

52 Exhibit “F”. 

No. 312. 

United States of America, 

(Reproduction of the seal of the United States of America.) 

Department of State. 

To all to whom these presents shall come, Greeting: 

I certify that the document hereunto annexed is under 

the seal of the District of Columbia. 

In testimony whereof I, Henry L. Stimson, Secretary of 

State, have hereunto caused the seal of the Department of 

State to be affixed and mv name subscribed bv the Chief 

* • 

Clerk of the said Department, at the City of Washington, 
in the District of Columbia, this seventeenth day of Janu- 
arv, 1931. 

(Sgd.) HENRY L. STIMSON, 

[seal] 1 Secretary of State. 

By E. J. AYRES, 

1 Chief Clerk. 

(Seal which reads: Department of State, United States 
of America, and bearing the coat of arms of the U. S. A.) 

(Attached to the above.) 

Numero 164, Derechos $10.00, Dls. 4.69. 

(Seal which reads: Embajada de Mexico en los Estados 
Unidos de America, Washington, D. C.) 
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Servicio Diplomatico Mexicano. | 

El subscrito, Manuel C. Tellez, Embajador de Mexico en 
Washington, certifica que la firma que antecede es del Sr. 
E. J. Ayres, Official Mayor del Departamento del Estado y la 
misma que acostumbra usar entodos los documentos que 
autoriza, por la cual se le debe dar fe y credito.l 

Washington, D. C., 19 de enero de 1931. 

(Firmada) MANUAL C. TELLEZ. 

Nota: Esta Oficina no asume responsabilidadj alguna por 
el contenido del documento annexo. 

00322. 


Record No. 205,168. 

Health Department, District of Columbia. 

j 

Transcript from the Record of Births. 


Use this form only in case the child breath-js or shows 
other evidence of life after the child is altogether outside 
the mother’s body; in other cases use the forib provided 
for the reporting of stillbirths. If a stillbirth oejeurs in the 
practice of a midwife she must report it immediately to the 
coroner. This may be done through the nearest police 
station. 

Place of birth: 2020 Massachusetts Ave. (Give street 
& number.) 

Full name of Child: John Randolph McLeah, II. (If 
not named when this report is made, parents should make 
supplemental report.) 

Sex of child: Male. Twins? Triplets? -j. If more 

than one child was born, state whether this report refers to 

the first, second, or third, etc. Date of birth. Jan. 31,1916. 

x Legitimate? Yes. I 

i 

! 

Father: Full name: Edward Beale McLean; Residence: 
2020 Massachusetts Ave.; Color: White; Age of last birth¬ 
day: 30 yrs.; Birthplace: Washington; Occupation: Law¬ 
yer. j 


x A child is legitimate if either conceived or born in wedlock. 

i 

• ! 


i 


I 
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Mother: Maiden names: Evalvn Walsh; Residence: 2020 

V 7 

Massachusetts Ave.; Color: White; Age of last birthday: 
29 vrs.; Birthplace: Denver, Colo.; Occupation: House¬ 
wife. 

Number of children born to this mother, including pres¬ 
ent birth: Two. 

Number of children of this mother now living: Two. 

Certificate of Attending Phvsician or Midwife. 

I hereby certify that I attended at the birth of this child, 
and that it occurred on the 31st dav of Januarv 1916, at 
6.30 p. m., and that the above information in so far as not 
based upon my personal observation was furnished by Ed. 
B. McLean, whose relationship to this child is that of 
father, and whose address is 2020 Massachusetts ave. 

Signature of J. WHITRIDGE WILLIAMS. 

(Physician or midwife.) 


Address: 1128 Cathedral St., Baltimore. 

Dated: Feb. 1/1916. 

Given name,-, added from supplement report, 

-, 19—. 

Remarks: Correct: js. 

(Sgd.) M. G. D. P. 


Washington, D. D ., Jany. 8th, 1931. 

The foregoing is a true and correct copy of a certificate 
of birth with the Health Department of the District of 
Columbia on Feb. 2, 1916, and duly recorded in the records 
of said Department. 

(Sgd.) E. J. SCHWARTZ, M. D., 

[seal.] 1 Assistant Health Officer, 

District of Columbia. 
(Sgd.) ARTHUR G. COLE, 

Chief Clerk and Deputy Health Officer. 


54 Jan. 17, 1931. 

This is to certify that E. J. Schwartz, M. D., whose name 
is signed to the within transcript is and was at the time of 
signing the same the Assistant Health Officer of the Dis- 
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trict of Columbia, and that the seal impressed thereon is 
the common seal of the Health Office. 

THE BOARD OF COMMIS¬ 
SIONERS OF THE DIS¬ 
TRICT OF COLOMBIA, 
(Sgd.) By DANIEL GARGESj 

[seal.] Secretary. 

\ 

55 Answer of the American Security and Trust 

Company, Trustee, to Rule to Show Cause. 

\ 

Filed Mar. 2, 1931. j 

i 

I 

Now comes the American Security and Trust Company, 
Trustee under the last will and testament of jiohn R. Mc¬ 
Lean, deceased, and for its separate answer to Iso much of 
the Rule to Show Cause issued in the above entitled cause 
February 21st, 1931, as it is advised by counsel it is re¬ 
quired to answer, respectfully says: 

In answer to the fifth paragraph of said Rule directing 
the Trustees under said last will and testamdnt to show 
cause, 

“(a) why they shall not be enjoined from paying any 
further income whatsoever to the defendant Edjward Beale 
McLean from the Estate of John R. McLean, deceased, and 
(b) why the order entered herein January 17, 1931, making 
certain allowances to the complainant for the maintenance 
of herself and infant children, has not been complied with,” 

this respondent invites the attention of the Court to the fol¬ 
lowing paragraphs of Item VIII of the will, reading as fol¬ 
lows: 

i 

l 

“VIII. All the rest, residue and remainder of my prop¬ 
erty and estate, of whatsoever kind and character and 
wheresoever situated, of which I may die seized or pos¬ 
sessed or to which I may be in any manner justly! entitled at 
the time of my death, I give, devise and bequdath, in fee 
simple absolutely, to the American Security jand Trust 
Company, of the City of Washington, in the District of Co¬ 
lumbia, as Trustee, in and upon the following trusts, and 
none others, namely: j 

56 “1. In trust to hold, manage and control the same, 
to collect all the rents, issues, income and profits 
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therefrom, to pay all taxes, insurance charges, necessary 
repairs and other proper expenses connected therewith, and 
with full power to sell and convey, from time to time, such 
parts of any of my property and estate as in its best judg¬ 
ment and discretion it may be expedient and advantageous 
to do, without liability upon the part of any purchaser to 
see to the application of the purchase money, the proceeds 
of any such sale or sales to be reinvested from time to 
time as judiciously, advantageously and securely as my said 
Trustee may be able to do. 

“2. In further trust to pay the net income of my said 
estate to my son, Edward B. McLean, so long as he shall 
live, monthlv from the time of mv death in so far as mav be 
practicable, without power of alienation or anticipation; or 
to apply the said income to his use and benefit as the same 
shall accrue if in its judgment it shall be most to his interest 
so to do, no part of the said income, or of my estate, to be at 
any time or in any manner subject to the payment of any in¬ 
debtedness of mv said son, whether existing at the time of 
my death or arising subsequently, either wholly or as to any 
part thereof, or to any assignment, conveyance, mortgage, 
pledge, legal process against him, or any other form of 
alienation by him, voluntary or involuntary, nor shall any 
payment of the said income be made otherwise than by de¬ 
livery thereof into his own hands, after its accrual, either in 
money or by check or draft payable to his own order.” 

Further answering the fifth paragraph of said Rule, this 
respondent says that the last income from the trust estate 
paid to said Edward B. McLean in accordance with the fore¬ 
going provisions of said will was on, to wit, September 2nd, 
1930; that because of the shrinkage in the net income of 
certain properties of the Estate due to the existing business 
depression and other causes, to large payments and reser¬ 
vations required for interest on obligations, taxes, insur¬ 
ance and other charges and expenses, the net income of the 
trust estate has not been sufficient to enable the Trustees 
to make any payments whatsoever to said Edward B. 
57 McLean since said date, nor to make any of the pay¬ 
ments directed to be made by the decree entered 
herein January 17th, 1931, and your respondent is unable to 
estimate at this time with any degree of certainty when pay¬ 
ments of income may be resumed and/or the amount 
thereof. 
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Wherefore your respondent prays that it indy be hence 
dismissed with its reasonable costs and counsel fees in this 
behalf incurred. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By CORCORAN THOM, 

President, Trustee under the Last Wilt and 

Testament of John R. McLean, peceased. 

D. N. H. 

McKENNEY, FLANNERY & CRAIGHILL, 

By J. S. FLANNERY, 

Counsel for American Security and j 

Trust Company , Trustee. 

i 

i 

District of Columbia, ss : 

7 i 

I 

I, Corcoran Thom, being first duly sworn, depose and 
say that I have read and know the contents of th^ foregoing 
and annexed answer by me subscribed as President of the 
American Security and Trust Company; thatj the facts 
therein stated as upon my personal knowledge arje true, and 
those stated as upon information and belief, I believe to be 
true. 

CORCORANj THOM. 

Subscribed and sworn to before me this 28th day of Feb- 
ruarv, 1931. 

[seal.] J. ELIOT MORAN, 

Notary Public, D. C. 

58 Motion to Dismiss Petition for Injunction, Seques¬ 
trationand Contempt Order and to j Discharge 
the Ride to Show Cause. 

i 

i 

Filed March 2, 1931. 

* i 

Comes now the defendant Edward B. McLein, by his 
attorney, and moves the Court to dismiss the petition for 
injunction, sequestration and contempt order, and to dis¬ 
charge the rule to show cause for and because of the fol¬ 
lowing reasons: 

1. It does not appear that the defendant is in default 
of the terms of the order of January 17, 1931. 
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2. It does not appear that any income has accrued to 
the estate of John R. McLean, deceased, since January 
17, 1931. 

3. It does not appear that the defendant has any in¬ 
dividual liabilitv under said order of Januarv 17, 1931. 

* *7 

4. It does not appear that this defendant has failed or 
refused to execute anv draft or check with the American 
Security and Trust Company as trustees of the estate of 
John R. McLean, deceased. 

5. It does not appear that the prosecution of the Mexi¬ 
can divorce action will in anv wise affect the consent order 

* 

of January 17, 1931. 

59 6. The order of January 17, 1931 is a consent 

order and cannot be attacked. 

7. It does not appear that the defendant has been in any 
wise in contempt of the order of January 17, 1931. 

8. It does not appear that the disposition, by this de¬ 
fendant, of any of his property will interfere with com¬ 
pliance with the order of January 17, 1931. 

9. The plaintiff may not have sequestration of defend¬ 
ant’s property until there has been a default in payment 
of maintenance. 

10. Non-performance of a decree for separate mainte¬ 
nance is not a ground for sequestration. 

11. Plaintiff mav not ask for a modification of the order 
of January 17, 1931 unless there has been a change in the 
circumstances of the parties and then such request must 
be in a petition solely for that purpose and setting up the 
necessary grounds therefor. 

12. Commitment for contempt may not issue unless it 
appeared from the record that the defendant was person¬ 
ally served with a rule to show cause or that, being in de¬ 
fault, he has concealed himself in order to avoid the per¬ 
formance of the order of January 17, 1931. 

13. For and because of the further reasons set forth in 
the accompanying affidavits. 

14. For and because of other reasons apparent on the 
face of the records. 

JULIUS I. PEYSER, 
Attorney for Edward B. McLean. 

1518 K St. N. W., Washington, D. C. 
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60 Affidavit in Answer to Complaint for Injunction, 
Sequestration and Contempt Order , knd in Sup¬ 
port of Motion to Dismiss Petition knd Rule to 
Show Cause. 

Filed March 2, 1931. I 


District of Columbia, ss: 


Edward B. McLean, being first duly sworn, deposes and 
says that he is the defendant named herein, that he has 
never been personally served with petition for 1 injunction, 
sequestration and contempt order, and rule to jshow cause 
for injunction, etc., and that therefor- he exdepts to the 
order of Court denying his motion to quash service of said 
rule and hereby reserves to himself any and! all rights, 
reservations, exemptions and errors of the Court growing 
out of and bv reason of the action of the Court in over- 

m/ 

ruling his said motion to quash. 

That on to wit, the 15th day of November, 1930 the de¬ 
fendant, through his attorney, George B. Fraser, after the 
filing of the within action, and in an effort to amicably 
adjust the question of plaintiff’s permanent niiaintenance 
and support and of the children, transmitted b|y letter, to 
Honorable A. A. Hoehling, of counsel for the plain- 
61 tiff, an order dated September 12, 1930,j signed by 

the defendant on the American Securitv and Trust 

* ! 

Company and Edward B. McLean, trustees, authorizing 
said trustees to pay to plaintiff for her support and for 


the support of the children the sum of Seventy-five hun¬ 
dred Dollars ($7500.00) on the first day of each and every 
month after date from any income due this defendant from 

V i 

the estate of John R. McLean, deceased, said amount not 
to exceed fifty (50) per cent of the amount thqn due and 
payable to defendant, with the further provision that said 
monthly payments shall be cumulative, that is,; if at any 
time the full, amount cannot be paid because bf lack of 
sufficient income due and payable to the defendant the 
said unpaid amount shall accrue until such ti|me as the 
same may be paid; a copy of the said letter from said 
George B. Fraser and a copy of the said order are marked 
respectively Exhibits “A” and “B”, are annexed hereto 
and prayed to be read as a part hereof; on to wit, the 5th 
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estate together with its administration is subject to and 
solely under the jurisdiction of this Court. 

: EDWARD B. McLEAN. 

Subscribed and sworn to before me this 2nd day of 
March, 1931. 

[notarial seal.] HAROLD P. GANSS, 

Notary Public. 


64 Exhibit A. 

November 15,1930. 

Justice A. A. Hoehling, 

National Metropolitan Bank Building, 

Washington, D. C. 

My Dear Judge: 

As counsel for Mr. Edward B. McLean, I submit for vour 
consideration, original order signed by Mr. Edward B. Mc¬ 
Lean addressed to the Trustees of the Estate of John R. 
McLean, deceased, requesting the Trustees to pay over to 
Mrs. Evalyn McLean, $7,500.00 per month, subject to the 
conditions therein specified. This is submitted solely for 
the purpose of amicable settlement and compromise of the 
pending Equity suit, and if unacceptable for said purpose, it 
is to be returned to me and not to be otherwise used for any 
purpose whatsoever. 

I would appreciate having early advice from you as re¬ 
sult of vour consideration of this. 

* 

Verv truly vours, 

(Sgd.) ' ‘ ' GEORGE B. FRASER. 

Inch 

GBF/T. 
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September 12, 1930. 

American Security & Trust Company and 
Edward B. McLean, 

Trustees of the Estate of John R. McLean, Deceased. 
Gentlemen : 

As tenant for life of the income from the estate of John 
R. McLean, deceased, I hereby authorize and request you to 
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pay to my wife, Mrs. Evalyn McLean, for th<^ support of 
herself and our children, the sum of Seven Thousand Five 
hundred Dollars ($7,500.00) on the first day of each and 
every month after date, from anv income duel to me from 
said Estate, subject however to said amount not exceeding 
fifty per cent of the amount then due and payable to me. 

I further authorize and direct that said sqm of Seven 
Thousand five hundred dollars ($7,500.00) shall be cumula¬ 
tive, i. e., if at any time the full amount cannot be paid 
because of the lack of sufficient income due ancjl payable to 
me, the unpaid amount shall be accrued until such time as 
same may be paid. As there is now due by! me in this 
connection the sum of Thirty-five thousand dollars ($35,- 
000.00), I direct that this likewise shall be accrued until 
such time as same may be paid. 

However, in making these payments, at no tiine shall the 
payment to Mrs. Evalyn McLean be in excess I of fifty per 
cent (50%) of the income then due and payable! to me. 

Verv truly yours, 

(Sgd.) * * EDWARD B. McLEAN. 

66 Exhibit C. 

Hogan, Donovan, Jones, Hartson & Guider, Colorado 
Building, Washington, D. C. 

December 5, 1930. 

American Security & Trust Company, 

Mr. Edward B. McLean, 

Trustees of the Estate of John R. McLean, Deceased, 
Fifteenth and Pennsylvania Avenue N[ W., 
Washington, D. C. 

Attention Mr. Corcoran Thom, President. 

i 

Dear Sirs: 

i 

Herewith we hand you order dated September 12, 1930, 
signed by Mr. Edward B. McLean and addressed to your 
company and himself as trustees under the will! of John R. 
McLean, deceased, authorizing you and requesting you to 
pay to his wife, Mrs. Evalyn McLean, out of I the net in¬ 
come of said estate the sum of $7500 per mbnth. This 

I 

4—5506a 


i 
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order also authorizes and requests you to make additional 
payments, within certain limits, on arrearages which at 
this date amount to $57,500. 

This adjustment of the matter, if carried out, will ob¬ 
viate the necessity of our proceeding with the case of Mc¬ 
Lean v. McLean and American Security & Trust Company, 
recently tiled in the Supreme Court of The District of Co¬ 
lumbia, Equity No. 520SS. The suit, however, is to be per¬ 
mitted to remain pending without further action therein 
unless required by non-performance of the enclosed order. 

Respectfully vours, 

FRANK J. HOGAN. 

NELSON T. HARTSON. 

A. A. HOEHLING. 

NTH :K. 

67 Affidavit. 

District of Columbia, ss: 

George B. Fraser, being first duly sworn, deposes and 
says that he is a member of the Bar of the Supreme Court 
of the District of Columbia and was one of the counsel of 
record herein for the defendant Edward B. McLean; that 
affiant has read the affidavit of Edward B. McLean, ex¬ 
ecuted on to wit, the 2nd day of March, 1931 and entitled 
“Affidavit in answer to complaint for injunction, seques¬ 
tration and contempt order, and in support of motion to 
dismiss petition and rule to show cause: that he has per¬ 
sonal knowledge of all the matters and things set forth in 
said affidavit and that the matters and things set forth in 
said affidavit are true. 

GEORGE B. FRASER. 

Subscribed and sworn to before me this 2nd day of 
March, 1931. 

[seal.] HAROLD P. GANSS. 

Notary Public , D. C. 

68 Preliminary Injunction. 

Filed Mar. 2, 1931. 

The matter came regularly on for hearing this Second 
dav of March, 1931, on the temnorarv restraining order 
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and rule to show cause issuing out of this Court on Feb¬ 
ruary 19th and February 21st, 1931, respectively, and on 
consideration of the petition of complainant filep herein on 
February 19, 1931, and the affidavits subsequently filed and 
the record herein and of arguments of counsel* and it ap¬ 
pearing to the Court that great and irreparable! injury will 
result to the complainant by the granting of aj divorce in 
the Mexican suit referred to in the said petition, it is this 
Second day of March, 1931, ordered as follows: I 

(1) That complainant’s application for a preliminary 
injunction restraining the defendant, Edward! Beale Mc¬ 
Lean, from prosecuting his said Mexican action for di¬ 
vorce, be and the same is hereby granted. 

(2) That the defendant, Edward Beale McLean, his at¬ 
torneys, agents, representatives and employees,! be and he 
and they respectively hereby are, restrained and enjoined 
from prosecuting his said Mexican action for divorce until 
further order of this Court, to be made after final hearing 
on the merits, the complainant to give security herein in 
the sum of Five Hundred ($500.00) dollars, donditioned 
upon the payment of such costs and damages ^is may be 
incurred or suffered by the said defendant if if be found 

that he was wrongfully enjoined. 

69 (3) That the relief prayed by complainant in the 

said rule to show cause in respect of the other mat¬ 
ters and things therein set forth is herebv deniedi 

It is further ordered, that a copy of this order! be served 
upon the said defendant, Edward Beale McLean, and/or 
upon any one or more of his attorneys of record herein. 

By the Court: i 

JESSE C. ADKINS, 

Justice. 


To the foregoing, the defendant, by his attorney notes 
an exception, and in Open Court, notes an appeal to the 
Court of Appeals of the District of Columbia and bond for 
costs on appeal is fixed at the sum of One Hundred Dollars 
or cash in the sum of Fifty Dollars. 

Bv the Court: | 

JESSE C. ADKINS, 

Justice. 

\ 

I 

j 

i 

i 
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Memorandum. 

March 2, 1931.—Injunction Undertaking for $500 ap¬ 
proved and filed. 

70 Answer to Petition of Complainant for Injunction, 

Sequestration, and Contempt Order. 

Filed March 25, 1931. 

The answer of Edward B. McLean to the Bill of Com¬ 
plaint filed herein, respectfully shows: 

1. It is admitted that on November 7, 1930, the original 
Bill of Complaint was filed herein, but this defendant says 
that the same will speak for itself as to its contents. 

2. It is admitted that on January 17, 1931, a final decree 
was entered herein, but as to its contents, this defendant 
says that the same will speak for itself. 

3. The defendant is not required to answer the allega¬ 
tions mentioned in paragraph 3 of the Bill of Complaint 
as to the alleged failure of this defendant to pay for the 
maintenance of petitioner prior to the order of January 17, 
1931. Said order adjudicated the rights of the parties and 
any alleged failure of this defendant to support and main¬ 
tain the plaintiff and any obligations of this defendant in 
that regard, have been and are merged in said order of 
January 17, 1931. 

That on, to wit, the 15th day of November, 1930, the de¬ 
fendant, through his attorney, George B. Fraser, after the 
filing of the within action, and in an effort to amicablv 
adjust the question of plaintiff’s permanent maintenance 
and support and of the children, transmitted by let- 

71 ter, to Honorable A. A. Hoehling, of counsel for the 
plaintiff, ah order dated September 12, 1930, signed 

bv the defendant on the American Securitv and Trust Com- 
pany and Edward B. McLean, Trustees, authorizing said 
trustees to pay to plaintiff for her support and for the sup¬ 
port of the children the sum of Seventy-five Hundred Dol¬ 
lars ($7500) on the first day of each and every month after 
date, from any income due this defendant from the estate 
of John R. McLean deceased, said amount not to exceed 
fifty (50) per cent of the amount then due and payable to 
defendant, with the further provision that said monthly 
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payments shall be cumulative, that is, if at any time the 
full amount cannot be paid because of lack of sufficient in¬ 
come due and payable to the defendant, the said unpaid 
amount shall accrue until such time as the same may be 
paid; a copy of the said letter from said George B. Fraser, 
and a copy of the said order are marked respectively Ex¬ 
hibits “A” and “B”, are annexed hereto and proved to be 
read as a part hereof; on, to wit, the 5th day of ^December, 
1930, the plaintiff, through his attorneys, by letter bearing 
that date and signed by Frank J. Hogan, Esquire, Nelson 
T. Hartson, Esquire, and A. A. Hoehling, Esquire, and 
directed to said trustees, accepted said order gnd trans¬ 
mitted the same to said trustees stating such adjustment, 
if carried out, will obviate the necessity of furtheb proceed¬ 
ing with this said suit, the plaintiff, through said Attorneys, 
agreeing to permit said suit to remain pending without 
further action unless required by non-performance of said 
order. A copy of said letter is marked Exhibit “C”, an¬ 
nexed hereto, and prayed to be read as a paft hereof. 
Thereafter the terms of said order upon the trustees, was 
embodied in the final order herein of January 17, 1931. 

This defendant denies that he is in default ip the per¬ 
formance of any of the provisions of the said order of 
January 17, 1931, or that lie has ever intended to be in de¬ 
fault of the provisions thereof; that as g fact the 
72 estate of John R. McLean, deceased, before and at 
the time of the signing of said order on thb trustees 
and the order of January 17, 1931, was in the condition 
that the income account was overdrawn; that |since the 
signing of said order there has been no income from said 
estate due this defendant or available either for this de¬ 
fendant or the plaintiff; that upon the liquidation of said 
income overdrafts this defendant believes that there will 
be income from said estate to make available money for 
plaintiff; that the plaintiff, through her attorney] was well 
aware of the conditions of said estate prior to gnd at the 
time of the delivery of the said order on the trustees and 
said order of January 17, 1931, her attorney haying prior 
to December 5, 1930, examined the records of the American 
Security and Trust Company in that regard and plaintiff 
knew that she would not be paid any money uintil there 
was income from said estate and knew that there Would not 
be any income until said income overdrafts were liqui- 
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dated and plaintiff signed said consent decree by and 
through her attorneys fully cognizant of said situation and 
in agreement thereto; this defendant agrees that if the 
American Security and Trust Company is willing to make 
advances out of said estate that the same be done, pro¬ 
vided he receives an advance also in the same proportion 
as set forth in said decree, that is to say, sixty (60) per cent 
to himself and forty (40) per cent to the plaintiff. 

4. It is admitted that this defendant filed a suit against 
petitioner for divorce in the Court of First Instance, in 
the City of Cuernavaca, State of Morelos, Mexico, and that 
the said pleadings were served upon the petitioner as in 
the petition alleged. It is denied however, that the said 
suit resented the said order of January 17, 1931, or that 
the same was in contempt or in defiance thereof, or with 

anv intent to nullifv or interfere with the administration 

* » 

of justice, or to perpetrate a fraud on this Court, or 
73 upon the petitioner and said minor children and it is 

denied that the same was filed to evade or escape 
the performance of defendants duties and obligations as a 
husband and father. To the contrarv, defendant savs that 
he has never had any intention to avoid the effect of said 
order of January 17, 1931; the purpose of said divorce 
action was simply directed to the marital relationship of 
the plaintiff and defendant and was in no wise to affect the 
said final decree of January 17, 1931. In fact, this defend¬ 
ant obtained a certified copy of said decree of January 17, 
1931, authenticated bv the Secretarv of State for the 
United States, and delivered the same to his attorneys 
charged with the prosecution of the said Mexican divorce 
suit, for the purpose of having the same become a part 
thereof, and to have it ratified and confirmed, so far as it 
had jurisdiction so to do, by the Mexican Court. 

5. It is admitted that the language quoted in paragraph 
5 of the petition is an English translation from this de¬ 
fendant’s Bill of Complaint in said Mexican divorce suit, 
but in reference to said language, quoted as aforesaid, de¬ 
fendant savs that it means that the final decree of January 
17,1931, entered herein, together with plaintiff’s own estate, 
are ample for such purposes, and this defendant advised his 
attorneys having charge of the prosecution of the said Mex¬ 
ican divorce suit, to aver in his Bill of Complaint that there 
could be no issue in controversy relative to plaintiff’s main- 
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tenance, for the reason that she had been provided for in the 
decree tiled herein, and it was for the purpose fhat this de¬ 
fendant delivered a certified copy of said ordeif to his said 
attorneys, as aforesaid. 

6. It is admitted that this defendant was born in the 
United States of America and it is admitted that, in the 

past, this defendant has been a resident! of the Dis- 
74 trict of Columbia, but this defendant says! that within 
the meaning and contemplation of the taws of the 
City of Cuernavaca, State of Morelos, Mexico, covering and 
regulating divorce actions, he had a legal right ito institute 
divorce proceedings in said City of Cuernavaca, j 

7. The allegations in paragraph 7 of the petition are 
admitted, but this defendant says that the prosecution of 
the said Mexican divorce action has been postponed follow¬ 
ing the issuance of the preliminary injunction herein. 

8. This defendant denies that the plaintiff will suffer im¬ 
mediate and irreparable injury, loss or damage, by the 


prosecution of the said Mexican suit for divorce, and that 
the same can in any wise effect the order of January 17, 


1931. 


9. Defendant denies that the filing of the said Mexican 
suit for divorce amounts to a failure or refusal to pay allow¬ 
ances made by the said order of January 17,1931. This de¬ 
fendant states that he had no intention to, and does hereby 
freely state that he will not, and as a matter of law, cannot 
question said decree, regardless of any decree granted by 
the Mexico courts, or the courts in any other jurisdiction, 
except such order as this court may make to Imodify the 
terms thereof on proper showing and under the jurisdiction 
of this court, and this defendant is willing nowj and at all 
times, to sign any and all supplemental agreements, orders 
or decree to preserve the effectiveness and inviolability of 
said decree and does hereby affirm and ratify said decree, 
regardless of any other proceedings in any other court now 
pending, or which may hereafter be filed; that the estate of 
John R. McLean, deceased, has its situs in the District of 
Columbia, the American Security and Trust Company, the 
testamentary trustee, is a corporation engaged in business 
in the District of Columbia, and said estate, together 
75 with its administration, is subject to and solely under 
the jurisdiction of this court. 
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Premises considered, defendant respectfully prays that 
the temporary injunction issued herein be dissolved, and 
the petition be dismissed with costs. 

EDWARD B. McLEAN. 

JULIUS I. PEYSER, 

GEORGE E. EDELIN, 

THEODORE D. PEYSER, 

Attorneys for Edward B. McLean . 

District of Columbia, ss : 

Edward B. McLean, being first duly sworn, deposes and 
says that he has read the foregoing answer, by him sub¬ 
scribed, and knows the contents thereof; that the matters 
and things therein set forth of his personal knowledge are 
true, and those stated upon information and belief, he be¬ 
lieves to be true. 

EDWARD B. McLEAN. 

Subscribed and sworn to before me this 24th day of 
March, 1931. 

[notarl\l seal.] FRANK M. SCOTT, 

Notary Public , D. C. 

76 Exhibit “A.” 


November 15, 1930. 


Justice A. A. Hoehling, 

National Metropolitan Bank Building, 
Washington, D. C. 


My Dear Judge: 


As counsel for Mr. Edward B. McLean, I submit for vour 
consideration, original order signed by Mr. Edward B. Mc¬ 
Lean addressed to the Trustees of the Estate of John R. 
McLean, deceased, requesting the Trustees to pay over to 
Mrs. Evalyn McLean, $7,500.00 per month, subject to the 
conditions therein specified. This is submitted solely for 
the purpose of amicable settlement and compromise of the 
pending Equity suit, and if unacceptable for said purpose, 
it is to be returned to me and not to be otherwise used for 
any purpose whatsoever. 
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I would appreciate having early advice from I you as re¬ 
sult of your consideration of this. 

Very truly yours, 

(Signed) GEORGE E. FRASER, 

I 

Inch 

GBF/T. 

i 

j 

77 Exhibit “B”. i 

September J.2, 1930. 

American Security & Trust Company and ; 

Edward B. McLean, 

Trustees of the Estate of John R. McLean,j Deceased. 
Gentlemen : 

i 

As tenant for life of the income from the estate of John 
R. McLean, deceased, I hereby authorize and request you 
to pay to my wife, Mrs. Evalyn McLean, for the Support of 
herself and our children, the sum of Seven Thousand Five 
Hundred Dollars ($7,500.00) on the first day of each and 
every month after date, from any income due t<j> me from 
said Estate, subject however to said amount not | exceeding 
fifty per cent of the amount then due and payable ito me. 

I further authorize and direct that said sum; of Seven 
Thousand Five Hundred Dollars ($7,500.00) shall be 
cumulative, i. e., if at any time the full amount jcannot be 
paid because of the lack of sufficient income due and pay¬ 
able to me, the unpaid amount shall be accrued until such 
time as same may be paid. As there is now dud by me in 
this connection the sum of Thirty-five Thousand Dollars 
($35,000.00), I direct that this likewise shall be accrued 
until such time as same may be paid. 

However, in making these payments, at no time shall the 
payment to Mrs. Evalyn McLean be in excess oj fifty per 
cent (50%) of the income then due and payable to me. 

Very truly yours, 

(Sgnd.) * EDWARD B. McfLEAN. 
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78 Exhibit 44 C”. 

Hogan, Donovan, Jones, Hartson & Guider, Colorado 
Building, Washington, D. C. 

December 5, 1930. 

American Security & Trust Company, 

Mr. Edward B. McLean, 

Trustees of the Estate of John R. McLean, Deceased, 

Fifteenth and Pennsylvania Avenue N. W., 
Washington, D. C. 

Attention Mr. Corcoran Thom, President. 

Dear Sirs: 

Herewith we hand you order dated September 12, 1930, 
signed by Mr. Edward B. McLean and addressed to your 
company and himself as trustees under the will of John R. 
McLean deceased, authorizing and requesting you to pay to 
his wife, Mrs. Evalyn McLean, out of the net income of said 
estate the sum of $7,500.00 per month. This order also 
authorizes and requests you to make additional payments, 
within certain limits, on arrearages which at this date 
amount to $57,500. 

This adjustment of the matter, if carried out, will obviate 
the necessity of our proceeding with the case of McLean v. 
McLean and American Security & Trust Company, recently 
filed in the Supreme Court of the District of Columbia, 
Equity Xo. 520S8. The suit, however, is to be permitted to 
remain pending without further action therein unless re¬ 
quired by non-performance of the enclosed order. 

Respectfullv vours, 

FRANK J. HOGAN. 

I NELSON T. HARTSON. 

A. A. HOEHLING. 

NTK :K. 

79 Motion to Strike Out Defendant’s Ansicer to Plain¬ 

tiff’s Petition for Injunction, Sequestration, etc. 

Filed April 1,1931. 

Comes now the complainant above named, by her under¬ 
signed attorneys, and moves this Honorable Court to strike 
out defendant’s answer to complainant’s petition for injunc¬ 
tion, sequestration, etc., which answer was filed herein on 
March 25, 1931, on the following grounds and reasons: 
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1. That defendant’s answer sets forth nothing new or 

different in substance from the statements and allegations 
contained in defendant’s affidavit filed hereon on March 2, 
1931, in response to the Rule to Show Cause ipade return¬ 
able on that dav. Said affidavit was filed bv defendant 
after the Court had denied his motion to quash service of 
the Rule to Show Cause herein, and purports,, on its face 
and by its terms, to answer by admissions, denials, allega¬ 
tions and evasions complainant’s petition for! injunction, 
sequestration, etc. Defendant’s answer just filbd is a repe¬ 
tition of the allegations contained in said affidavit, and pre¬ 
sents no substantially new or different issues 'from those 
presented in the affidavit filed herein on March 2. It fol¬ 
lows, therefore, that the Court had before it whjen entering 
the preliminary injunction herein, the same allegations, ad¬ 
missions, denials and exhibits as are now presented to the 
Court by the answer just filed. There is, therefore, no 
judicial question now before the Court not already consid¬ 
ered and disposed of by the Court in its order of March 2, 
1931. | 

2. Paragraph Six of defendant's said answer is insuffi¬ 
cient, evasive, and wholly fails to answer the allegations of 
the corresponding paragraph in complainant’s petition, in 

that there is no admission or denial that flie dcfend- 
80 ant is not and never was a citizen or dorhiciliary of 
Mexico, nor is there any admission or denial of the 
allegation as to the location of the matrimonial domicile. 
Controlling issues in these proceedings involve tjie location 
of the residence and domicile of the defendant herein. As 
a consequence whereof, a complete, honest and I direct an¬ 
swer to each and every allegation contained in paragraph 
six of complainant’s said petition is absolutely! essential. 
Defendant’s said answer being insufficient on the! matter of 
the domicile and residence of the defendant, ^he Court 
should strike out said entire answer. 

FRANK J. HOGAN, | 

810 Colorado Bldq., Washinqton. D.\C.; 

NELSON T. HARTSON, j 
810 Colorado Bldq., Washinqton, D. C.; 
ALBERT W. FOX, 

306 Munsey Bldg., Washington , D.\ C., 

Attorneys for Complainant. 

A. A. HOEHLING, 

National Metropolitan Bank Bldg., Wash., D.\C., 

Of Counsel. 
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To Julius I. Peyser, George Edelin, Theodore D. Peyser, 
Attorneys for Defendant: 

You and each of you will please take notice that the fore¬ 
going motion will be called for hearing in the Supreme 
Court of the District of Columbia, before the Honorable 
Jesse C. Adkins, sitting as an Equity Court in Department 
No. 2 thereof, on Friday, April 10, 1931, at ten o’clock a. m., 
or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 

Colorado Bldg., Wash., D. C.; 
NELSON T. HARTSON, 

Colorado Bldg., Wash., D. C.; 
ALBERT W. FOX, 

306 Munsetf Bldg., Wash., D. C., 

Attorneys for Complainant. 

A. A. HOEHLING, 

Nat'I Metropolitan Bank Bldg., 

Washington, D. C., 

Of Counsel. 

81 Withdrawal of Certain Prayers of Supplemental 

Petition. 

Filed Apr. 29,1931. 

Comes now the petitioner above named, by her under¬ 
signed attorneys, and hereby withdraws prayers numbered 
2, 3, 4, 5 and 6 of her petition of complaint for injunction, 
sequestration, and contempt order, filed herein on Febru¬ 
ary 19, 1931. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 

ALBERT W. FOX, 

I Attorneys for Petitioner, 

Evalyn Lucille Walsh McLean. 

A. A. HOEHLING, 

Of Counsel. 

Dated this 29" day of April, 1931. 

82 Amendment to Answer to Bill of Complaint for 

Injunction. 

Filed May 5, 1931. 

Comes now the defendant, Edward Beale McLean, and 
leave of Court being first had and obtained, files herewith 
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his amendment to the answer to the Bill of Complaint for 
Injunction. 

Cancel paragraph number 6 of the said answer and 
insert in lieu thereof the following: 

It is admitted that this defendant was born in the United 
States of America, and it is further admitted that this de¬ 
fendant in the past has resided in the District of Columbia; 
he states that in the month of February, 1931i he lawfully 
and actually resided in the City of Cuernavaca, State of 
Morelos, Mexico, and at the time of filing the [Bill of Com¬ 
plaint by him, he was a lawful resident of the City of Cuer¬ 
navaca, State of Morelos, Mexico; that annexed hereto is a 
true and correct translation of the laws of the State of 
Morelos, Mexico, in reference to divorce actions and neces¬ 
sary residence to support a petition for divorcfe; that there 
is no period of time specified or necessary to estab- 
83 lish a bona fide residence in said State, tjut residence 
must be actual and the Municipal authorities must 
be satisfied that residence is genuine before a certificate of 
enrollment will be issued; that on, to-wit, the! 2nd day of 
the month of February, 1931, this defendant, while actually 
residing in the City of Cuernavaca, State of Mbrelos, Mex¬ 
ico, was registered and inscribed in the census of that City 
as a resident and as is indicated and set forth in the trans¬ 
lation of the certificate of enrollment and registration of 
the President of the City Counsel of Cuernavaca, attached 
to the said Bill of Complaint and marked “Exhibit A”. 

EDWARD B. ilcLEAN. 


PEYSER, EDELIN & PEYSER, 
By JULIUS I. PEYSER, 

Attorneys for Defendant. 


District of Columbia, ss : 

Edward Beale McLean, being first duly swotrn, deposes 
and says that he has read the aforegoing Amencjed Answer, 
by him subscribed, and knows the contents thereof; that the 
matters and things therein set forth of his personal knowl- 


l 
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edge are true, and those stated upon information and 
belief, he believes to be true. 

EDWARD B. McLEAN. 

Subscribed and sworn to before me this 2nd day of Mav, 
1931. 

[notarial seal.] FRANK M. SCOTT, 

Notary Public , D. C . 

May 5,1931.—Let this — filed. 

‘ JESSE C. ADKINS, 

Justice. 

84 Exhibit A. 

No. 7966. 

A seal reading: Government of the Free and Sovereign 
State of Morelos, United Mexican States. 

Cuernavaca, Mor., April 9, 1931. 

State of Morelos, General Tax Office. 

Good for $6.00 (pesos). 

Received, by authority of the Government of the State, 
from Lawver Tamavo Guillermo the sum of Six Pesos for 

w •/ 

the following: 

Fraction: 

Issuance of a certificate by the Government of the 


State . 5.00 

Surcharge . 

Collection expenses . 

Federal Tax . 1.00 


6.00 

THE COLLECTOR OF TAXES. 
(Sgd.) J. M. ORTIZ. 

Not valid if effaced, amended or without stamp and sig¬ 
natures. 

(On the reverse side, a revenue stamp duly cancelled.) 

85 No. 2113. 


A seal reading: Government of the Free and Sovereign 
State of Morelos, L T nited Mexican States. 
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Executive power. 

Vincente Estrada Cajigal, Constitutional Governor of 
the Free and Sovereign State of Morelos, certifies: 

That the Law of divorce which appears published in 
number 249 of the Official Organ ( Periodico Oficial) of the 
State under date of the 15th of August 1927, is still in force 
through having been ratified in its terms by the Honorable 
Constituent Congress in accordance with the seventh tran¬ 
sitory article of the Political Constitution of this Federal 
Entity. At the same time it is made known that said Law 
is under study by the Honorable Congress for; its ratifica¬ 
tion or rectification as the case may be. 

At the request of Citizen Guillermo R. Tamayo and for 
whatever purpose it may serve him, the present,is issued to 
him in the City of Cuernavaca, Capital of the State of. 
Morelos, on the ninth day of April nineteen hundred and 
thirty one. 

THE CONSTITUTIONAL GOVER¬ 
NOR OF THE STATE. ! 

(Signed) VICENTE ESTRADA CAJIGAL. 

I 

The Official in Charge of the Secretary General of the 
Government. 

(Sgd.) L. G. CAMPO. [ 

i 

j 

(Two revenue stamps duly cancelled.) 

A seal reading: American Consulate General, Mexico 
City, Mexico. 

I 

United Mexican States, Federal District, 

Consulate General of the United States 
of America in Mexico City , ss: 

I, Nathaniel Lancaster, Jr., Vice Consul of the United 

' j 

States of America at Mexico City, Mexico,!duly com- 
86 missioned and qualified, do hereby certify that V. 

Estrada Cajigal, whose true signature and official 
seal are respectively subscribed and affixed to the; document 
hereto annexed, was on the 9th day of April 1931, the day 
and date thereof, Governor of the State of Morelbs, United 
Mexican States, to whose officials acts faith and credit are 
due. i 


i 
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In witness whereof I have hereunto set mv hand and 
affixed the seal of this Consulate General at Mexico City, 
Mexico, on this 10th day of April, A. D. 1931. 

(Signed) NATHANIEL LANCASTER, Jr., 

Vice Consul of the United States 
of America at Mexico City, Mexico. 

Service No. 897. Fee No. 38, two dollars, equal to 4.86 
pesos. 

A seal reading: American Consulate General, Mexico D. 
F., Mexico. 

(A $2.00 American Foreign Service Fee Stamp affixed 
and cancelled.) 

87 Cuernavaca, Morelos (Mexico), August 15, 1927. 
Periodoco Oficial ( Official Organ) of the State of Morelos. 

The Laws and Decrees are obligatory in the State from 
the date of their publication. 

4th Epoch. No. 249. 

Registered as Second Class Matter under Date of August 

29, 1921. 

Ambrosio Puente, Provisional Constitutional Governor 
of the State, in use of the powers in me vested, has seen fit 
to issue the following law of divorce: 

Art. 1. Divorce is the dissolution of the legal contract 
of marriage and leaves the divorced parties free to contract 
marriage anew. 

Art. 2. The ground- for divorce are: 

I. Mutual consent of the married couple. 

II. Incompatibility of characters. 

III. Adultery by either of the parties. 

IV. The fact that the woman should give birth during the 
period of marital status to a child conceived before the con¬ 
tract was concluded and that said child be judicially de¬ 
clared illegitimate, provided that the husband should have 
been in ignorance of the condition of his wife before con¬ 
tracting the marriage. 

V. The moral perversion of either of the married parties, 
manifested by acts of the husband to prostitute the wife; for 


I 
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the incitement or the violence of either of the married 
couple with the other to com-it any transgression of the 
law; for the attempt of either of them to corrupt the chil¬ 
dren or for any other immoral act as grave j as the pre¬ 
ceding. I 

VI. Either of the married couple being incapable of ful¬ 
filling the duties of marriage or suffering from! syphilis, in¬ 
curable mental derangement, or any chronic incurable in¬ 
firmity which may be moreover contagious or hereditary. 

VII. The unjustified abandonment of the marital domi¬ 
cile by either of the consorts for more than six!consecutive 
months. 

VIII. Excessive cruelty, menaces, grave injuries or mal¬ 
treatment of one of the parties by the other, and the 

88 incorrigible vices of drunkenness or gambling. 

IX. Slanderous judicial charge made; by one of 
the parties against the other. 

X. Commission of a criminal act by one consort against 

the person or property of the other which would be punish¬ 
able, if committed by a person distinct from shid consort, 
provided that such act be punishable by law with not less 
than one year of imprisonment. ; 

XI. The refusal by one of the parties to furtiisli main¬ 
tenance for the other, unless legally incapacitated. 

Art. 3. Divorce may be solicited by both parties, or by 
one only and the Attorney General must necessarily be 
heard, in the divorce proceedings when there ! are minor 
children of the married couple. 

Art. 4. The divorce must be petitioned for before the 
Judge of the Court of First Instance in the place of res¬ 
idence of the complainant, and the petition must be accom¬ 
panied by the certificate of marriage, duly legalized, which 
is sought to be dissolved, when treating of marriages ef¬ 
fected outside of the State. Where the record land other 
documents upon which the petition is grounded are in a 
foreign language, a translation thereof which shall be duly 
compared by the official translator, must accompany the 
petition. j 

Art. 5. The petition for voluntary divorce shall be sub¬ 
scribed by both parties, and in it there shall b0 set forth 
under oath to tell the truth the number of mino,r children 

5—5506a 
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of the marriage, expressing also whether they have prop¬ 
erty affecting the conjugal union, and the agreement to 
divide them; and in such case, whatever may have been 
agreed upon between the married couple respecting the 
children as to their maintenance, education and person 
under whose immediate care thev are to remain. 

Art. 6. The petition for voluntary divorce having been 
presented in accordance with the requirements and docu¬ 
ments to which reference has been made, the Judge having 
jurisdiction shall receive the same, citing immediately the 
interested parties for a hearing which must take place 
within five days, at the latest, with the intervention of the 
Attornev General when this be necessarv. 

In said hearing, the petition and documents presented 
shall be read, and after ratification of said petition by the 
parties, the Judge and the Attorney General, in moderate 
language, shall endeavor to effect a reconciliation, and in 
case they shall not be able to do this, the parties shall be 
cited for the decision. At the same hearing the At- 
89 tornev General shall make such observations as he 
may deem pertinent with respect to the children and 
for their benefit. 

The Judge shall dictate the decision declaring the mar¬ 
riage dissolved when there shall have been no reconcilia¬ 
tion and shall approve any agreement with respect to the 
children, leaving the husband and wife at libertv to con- 
tract marriage anew. 

Art. 7. If the decision is not appealed from during the 
period of five days counting from the date of official notifi¬ 
cation, it shall be final, the Judge declaring it so without 
further proceeding than the petition of either of the 
parties, and shall order that certified copies be issued for 
inscription in the Proper Civil Register. 

Art. 8. When the husband and wife shall not have come 
to an agreement previously with respect to the children, 
nor shall have agreed with respect to them during the hear¬ 
ing, the Judge shall dispose in his decision that the male 
children under six vears of age and all the female children 
shall remain in the custody of the mother; the male chil¬ 
dren of from six to fourteen years shall remain in the 
custody of the party designated by the Judge. 

When there shall be male children over fourteen vears of 

* 

age, a prudent investigation shall be made to ascertain 
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their opinion as to which of their parents they desire to 
live with, and this designation shall always be taken into 
consideration, unless for very strong reasons jto the con¬ 
trary, which reasons shall be clearly set forth in the respec¬ 
tive decision. 

Art. 9. The amount for the maintenance of tjhe children 
during the proceedings shall be borne by the party to the 
marriage with whom they live. Upon conclusion of the pro¬ 
ceedings, should there be no special stipulation in this re¬ 
spect, the Judge shall fix the corresponding obligation upon 
decreeing his decision on the divorce. 

Art. 10. Necessary divorce may be demanded at any 
time; voluntary divorce only after one year pf married 
life. | 

Art. 11. With respect to necessary divorce, after filing 
of the petition and corresponding copies, the Other party 
to the marriage shall be notified, with notice to) the Attor¬ 
ney General, and the defendant summoned jto answer 
within a period of three days. 

Art. 12. In order to petition for a necessarV: divorce it 
is required that the complainant to be a resiclent of the 
place in which the proceeding is instituted. 

Residence shall be proved by a certificate of registration 
issued by the Municipal President of the same place. 
90 Art. 13. If the defendant lives beyond the place 
where the proceeding is instituted, notification serv¬ 
ice shall be sent him bv official communication with corre- 
sponding copies, translated, if necessary, at the cost of the 
interested party, and the defendant shall be cited to answer 
the petition within a period of time including the time 
necessary for the coming and going of the mail g^d six ad¬ 
ditional days. 

The communication and copies in question shall be trans¬ 
mitted to the defendant in sealed cover and registered, with 
acknowledgment of receipt; or they shall be delivered to 
the complainant that he may return them once' the other 
party has been notified, in accordance with the provisions 
of the laws of the country of his residence. 

Art. 14. If the comicile of the defendant is i unknown, 
which shall be so stated in the petition of the complainant, 
the summons shall be made by means of an edict ydiich shall 
be published in the Official Organ (Periodico Oficial) of the 
State or by official notice posted in public places.! 
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Art. 15. The second and final notification shall be made 
to the parties personally, should they be present at Court, 
twenty-four hours before the decreeing of the decision, or 
by posting of official notice on the door of the court house. 

Art. 16. The petition having been answered or the three 
days provided in Art. 11 having transpired without an 
answer, by default and on the petition of either of the 
parties of the case shall be open to proof for a period not 
to exceed twenty days. 

Art. 17. Exceptions as to jurisdiction and lack of per¬ 
sonality alone shall be the subject of prior and special 
determination. Other exceptions interposed shall be de¬ 
cided upon in the final decision. 

Art. 18. Exceptions of prior and special determination 
shall be decided at a hearing to take place within three 
days, where the parties shall submit proof and arguments 
deemed pertinent. 

Art. 19. The period of proof having transpired, the 
Judge within three days shall hear the party or parties, 
who may appear orally, and he shall reach a decision dur¬ 
ing a like period of time, decreeing his decision thereon. 

Art. 20. The decision may be appealed from provided 
that the appeal be interposed in the act of notification or 
within three days; and the Judge, upon admitting the ap¬ 
peal, shall notify the appellant in order that during a 
period of five days he may appear before the Superior 
Court setting forth the injuries which the decision may 
cause him. 

Art. 21. The Period for interposing an appeal having 
transpired, or before if the parties should have ex- 
91 pressly manifested their approval of the decision, 
the decision shall be declared final, and certified 
copies thereof shall be issued for their recordation. 

Art. 22. The party who shall have been the cause of the 
necessary divorce shall lose the parental dominion over the 
children, but shall not be exempt from his obligation in such 
case of furnishing maintenance. 

Art. 2'3. After the petition for divorce has been received 
and while the judicial proceedings last and when, in the 
judgment of the Judge and of the Attorney General, it 
should be deemed necessary, the following dispositions 
shall be ordered: 
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I. To separate the married couple, placing; the wife in 
the home of her parents, if possible, and if not possible, 
then in the home of an honorable person. 

II. To place the children in the custody of either of the 
parents, but if under four years of age, they Shall remain 
in the custody of their mother. 

III. To make known and assure maintenance! for the chil¬ 
dren who do not remain in the custody of the father, and 
to the wife, pending final determination of the proceedings, 
provided that they do not have property of thjeir own. 

IV. Decree the necessary measures that the husband 
may not cause damage to the person or property of the 
wife, nor molest her in any manner; and 

V. Decree in case necessary the measures which the law 
provided with respect to pregnant women. 

Art. 24. Upon receipt in the Superior Tribunal of the 
papers in the appeal, they shall be placed at the view of the 
opposing party, in order that within a period jof live days 
said party may formulate his answer. The corresponding 
notice shall be made by official notice posted onj the door of 
the court house. 

Art. 25. The period of time provided for in the preceding 
article having transpired, be there an answer: or not, the 
Superior Tribunal shall reach a decision during a like 
period of time of five days. 

Art. 26. A decision having been decreed in the second in¬ 
stance, the record shall be sent to the court of origin for 

execution. j 

Art. 27. All prior law- opposed to the present law are 

hereby revoked. | 

Art 28. This Law shall take effect from thcf day of its 

publication. 
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Transitory. 


Sole Article. All divorce proceedings pending in the 
Courts of the State shall be subjected to the provisions of 

this Law. j 

Done in the Palace of the Government of the City oi 

Cuernavaca, Capital of the State of Morelos, on the 18th 
day of August, 1927. I 
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Provisional Constitutional Governor of the State: 

1 AMBROSIO PUENTE. 

The Secretarv-General of the Government: 

! LIC. FAUSTO CORDOVA. 

93 Motion to Strike Out Defendant's Answer a< 
Amended May 2, 1931, to Complainants Petition 
for Injunction and for an Order that Petition he 
Taken pro Confesso. 

Filed Mav 5,1931. 

Comes now the complainant above named, by her under¬ 
signed attorneys, and moves this Honorable Court to strike 
out defendant’s answer as amended on May 2, 1931 to com¬ 
plainant’s petition for injunction and for an order that 
petition be taken pro confesso, on the grounds and for the 
reasons: 

Paragraph Six of defendant’s answer as amended is 
insufficient and evasive in that it fails to answer the allega¬ 
tions of the corresponding paragraph in complainant’s 
petition as to residence and domicile. There is no admis¬ 
sion or denial of the allegation that the defendant is not 
and never was a citizen, resident or domiciliary of Mexico. 
There is no admission or denial of the allegation that the 
defendant’s residence and domicile is, and for many vears 
last past has been, in the District of Columbia. There is 
no admission or denial of the allegation that the matri¬ 
monial domicile is, and has been since marriage, in the Dis¬ 
trict of Columbia. And for other reasons apparent of 
record. 

Bv reason of the failure of the defendant Edward Beale 
McLean to answer the allegations of Paragraph Six of 
complainant’s petition as aforesaid, the said defendant is 
in default thereof, and an order should be entered that the 
said petition be taken pro confesso. 

Oral argument requested, which it is estimated will take 
about one hour. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 
ALBERT W. FOX, 

Counsel for Complainant. 

A. A. HOEHLING, 

Of Counsel . 
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94 Due and timely service of the foregoing motion, 
together with the memorandum brief! in support 

thereof, is hereby admitted this S'th day of May, 1931. 

JULIUS I. PEYSER, 
GEORGE E. EDELIN, 
Attorneys for Defendant , Edward If. McLean. 

95 Memorandum. 

| 

Filed June 6, 1931. 

The motion to strike out defendant’s answer! as amended 
May 2,1931, is granted. 

June 6,1931. 

JESSE C. ADKINS, 

Justice. 

96 Order That Bill he Taken pro Confesso. 

Filed June 12, 1931. 

This matter having come regularly on for j hearing on 
plaintiff’s motion to strike out defendant’s| answer as 
amended May 2, 1931 and that her bill be tal^en pro con¬ 
fesso, and it appearing to the Court that on June 6, 1931, 
the Court herein granted plaintiff’s said motion to strike 
out, and the Court being fully advised in the premises, it 
is this 12th day of June, 1931, j 

Ordered that defendant’s answer as amended May 2, 
1931 be and the same is hereby stricken out; ajid it is fur¬ 
ther ordered that the defendant is in default, and that 
plaintiff’s bill be and it is herebv taken pro eonifesso. 

JESSE C. ADKINS, 

| Justice. 

i 

i 

I 

Defendant McLean having been allowed an exception to 
the overruling of his objection to testing the sufficiency of 
his answer as amended by a motion to strike; he is now 
allowed an exception to the passing of the above order 
striking his answer as amended. 

June 12, 1931. 

JESSE C. ADKINS, 

I Justice. 
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97 Decree pro Confesso for Permanent Injunction. 

Filed July 20, 1931. 


• •••••* 

Now this day it appearing to the Court that heretofore 
on the 12th day of June, 1931, an order taking the hill as 
confessed as against the defendant Edward Beale McLean 
was duly entered herein for failure to sufficiently answer 
within the time limited therefor by Equity Rule 23, and 
that said defendant has not moved to set aside said order: 
more than thirty days having elapsed since the entry of 
said order, it is now deemed absolute. The Court doth 
therefore order, adjudge and decree this 20th day of July, 
1931, as follows: 

That the defendant Edward Beale McLean, his attor¬ 
neys, agents, representatives and employees, be and he and 
they, respectively! hereby are permanently restrained and 
enjoined from prosecuting his Mexican suit for divorce re¬ 
ferred to in plaintiff’s petition herein. 

And it is further ordered and decreed that the allowance 
of counsel fees for the plaintiff is left open to be later con¬ 
sidered and determined by the Justice who heard the pro¬ 
ceedings herein prior to the entry of this decree. 

Bv the Court: 

JAMES M. PROCTOR, 

Justice. 

Exceptions taken and appeal noted in open court: under¬ 
taking fixed in the sum one hundred dollars or $50 cash 
deposit in lieu thereof. 

JAMES M. PROCTOR, 

Justice. 

11.28 a. m. 7-20-31. 
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July 23, 1931.—$50 deposit in lieu of bond on appeal. 

99 Assignment of Errors. 

Filed Julv 30, 1931. 

Comes now the appellant, Edward B. McLean, and makes 
this his assignment of errors on appeal to the Court of 
Appeals of the District of Columbia. 
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1. The Court erred in not quashing service of the rule to 
show cause for a temporary injunction because the same 
was not served on the defendant personally. j 

2. The Court erred in not quashing the temporary re¬ 
straining order issued without notice. 

3. The Court erred in granting the temporary injunction 
without personal service on the defendant of potice of ap¬ 
plication therefor. 

4. The Court erred in testing the sufficiency of defend¬ 
ant’s answer as amended, which answer was pjurely in the 
negative, by a motion to strike. 

5. The Court erred in holding that it had jurisdiction to 
restrain defendant from prosecuting the suit ;for divorce 
pending in Mexico. 

6. The Court erred in holding that it had jurisdiction in 
this suit to restrain the defendant from prosecuting his 
suit for divorce in Mexico. 

I 

7. The Court erred in granting a final injunction for the 

reason that the relief sought by the petition of February 
19, 1931, was independent of the subject matter of the 
original suit, not related thereto, and in that it; brought in 
new issues totally disconnected from the subject matter of 
the original suit. j 

8. The Court erred in assuming to restrain defendant in 

the prosecution of his Mexican divorce action be- 
100 cause the same did not and could not affect the 
decree of January 17, 1931. j 

9. The Court erred in holding that the question of de¬ 
fendant’s residence had any bearing on the decree of Janu¬ 
ary 17, 1931. 

10. The Court erred in granting the final! injunction 
because there was no showing of actual or threatened ir¬ 
reparable injury or damage to the plaintiff and that there 
was no showing that the decree of January 17, 1931, could, 
or might be affected by the Mexican divorce suit! 

11. The motion to strike admitted the allegations of fact 
set up in the defendant’s answer and hence there was no 
ground for the final injunction. 

12. The Court erred in not dismissing the petition of 

February 19, 1931. j 


JULIUS I. PEYSER, 
GEORGE E. EDELIN,! 
THEODORE D. PEYSER, 


Attorneys for Defendant , Edivard B. 


McLean. 


i 
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Service of a copy of the foregoing Assignment of Errors 
acknowledged this 29th day of Julv, 1931. 

NELSON T. HARTSON, 

P-, 

Attorney for Plaintiff. 

101 Designation of Record. 

Filed July 30,1931. 

• ••#••• 

Now comes Edward B. McLean, the appellant in the 
above-entitled cau;se, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. November 7, 1930.—Original Bill of Complaint. 

2. January 17, 1931.—Order for payment of alimony. 

3. February 19, 1931.—Petition of plaintiff for injunc¬ 
tion, etc. 

4. February 19, 1931.—Temporary restraining order. 

5. February 19, 1931—Rule to show cause. 

6. Februarv 21, 1931.—Rule to show cause. 

7. February 24, 1931, motion to quash service of rule to 
show cause and special appearance. 

8. February 24,1931—Motion to quash service and strike 
temporary restraining order and special appearance. 

9. February 25, 1931.—Rule returned served on Ameri¬ 
can Security & Trust Company, George B. Fraser; Edward 
B. McLean not found. 

10. March 2, 1931.—Answer of defendant, American 
Security & Trust Company. 

11. March 2, 1931.—Motion to dismiss petition. 

12. March 2, 1931.—Affidavits (2) for defendant Mc¬ 
Lean, and exhibits. 

13. March 2, 1931.—Order for preliminary injunction. 

14. March 2, 1931.—Memorandum of injunction under¬ 
taking filed. 

102 15. March 25, 1931.—Answer of defendant, Mc¬ 
Lean, to petition. 

16. April 1, 1931.—Plaintiff’s motion to strike answer of 
defendant McLean, etc. 
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17. April 29, 1931.—Prayers 2, 3, 4, 5 and 6 of petition 
withdrawn. 

18. May 5,1931.—Amendment to answer. 

19. May 8, 1931.—Motion to strike answer gs amended. 

20. June 6, 1931.—Memorandum granting motion to 
strike answer as amended. 

21. June 12, 1931.—Amended answer ordered stricken 
and order Pro Confesso. 

22. July 20, 1931.—Decree making pro confesso absolute 
and for injunction and notice of appeal. 

23. July 23, 1931.—Memorandum of deposit 6f Fifty Dol¬ 
lars ($50.00) costs on appeal. 

24. July 30, 1931.—Assignment of errors. 

25. Also this designation. 

JULIUS I. PEYSER, j 
GEORGE E. EDELIX, 
THEODORE D. PEYSER, 
Attorneys for Defendant, Edward B. McLean . 

j 

Service of a copy of the foregoing Designation of Record 
acknowledged this 29th dav of Julv, 1931. 

NELSON T. HARTSOX, 

p ., | 

Attorney for Plaintiff. 

103 Plaintiff’s Additional Designation of Record. 


Filed August 1, 1931. 


• * * # # # # 


Now comes Evalyn Lucille Walsh McLean, j appellee in 
the above entitled cause and designates parts of the record 
to be included in the transcript in addition to fhose desig¬ 
nated by appellant, such additional parts being deemed 
necessary and material for a determination of tlie questions 
raised on appeal, namely: 


1. November 7, 1930.—Exhibit “A”, being jthe will of 
John R. McLean, deceased, attached to and made a part of 
plaintiff’s original Bill for Maintenance, etc. 

2. November 7, 1930.—Rule to show cause, returnable on 

November 13, 1930. j 

3. November 12', 1930.—Order continuing rble to show 
cause to November 19, 1930, because of inability to serve 
the defendant, Edward B. McLean. 
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4. November 19; 1930.—Order continuing rule to show 
cause to December 3, 1930, because of inability to serve the 
defendant, Edward B. McLean. 

5. December 3, 1930.—Order continuing rule to show 
cause to December 17, 1930, because of inability to serve the 
defendant, Edward B. McLean. 

6. November 7, 1930.—Return of United States Marshal 
of 4 ‘Not Found” as to the defendant, Edward B. McLean 
personally, and Edward B. McLean as trustee. 

7. December 17] 1930.—Order continuing rule to show 
cause to January 16, 1931, because of inability to serve the 

defendant, Edward B. McLean. 

104 8. December 20, 1930.—Return of United States 
Marshal showing personal service on the defendant, 

Edward B. McLean personally, and as trustee, of copies of 
rules to show cause and bill for maintenance, etc. 

9. February 19, 1931.—Exhibit “A” of plaintiff’s peti¬ 
tion for injunction, etc. 

10. February 19, 1931.—Return of United States Mar¬ 
shal of service of temporary restraining order on Leon 
Tobriner and George B. Frazer, attorneys for defendant, 
Edward B. McLean. 

11. March 2, 1931.—Affidavit of Nelson T. Hartson, and 
attached certificates. 

12. June 26, 1931.—Copy of restraining order and peti¬ 
tion for injunction, etc., with Marshal’s return of personal 
service on the defendant, Edward B. McLean. 

13. This additional designation of record. 

FRANK J. HOGAN, 
NELSON T. HARTSON, 
ALBERT W. FOX, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Plaintiff’s Additional 
Designation of Record acknowledged this 1st day of Au¬ 
gust, 1931. 

JULIUS I. PEYSER, 
GEORGE E. EDELIN, 

1 Attorneys for Defendant . 

105 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 104, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which arb made part 
of this transcript, in cause No. 52088 in Equity, wherein 
Evalyn Lucille Walsh McLean is Plaintiff and Edward 
Beale McLean, and American Security and Tru£t Company 
and Edward Beale McLean, Trustees, are Defendants, as 
the same remains upon the files and of record in; said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of September, 1931. j 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk. 

; 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5506. Edward Beale McLean, Appellant, jvs. Evalyn 
Lucille Walsh McLean. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 30, 1931. Henry W. Hodgeis, Clerk. 

i 

i 
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Addition to the Record per Stipulation of | Counsel. 


Court of Appeals of the District of Columbia 


No. 5506. 

| 

Edward Beale McLean, Appellant, ! 

vs. 

Evalyn Lucille Walsh McLean, j 


Stipulation. 

i 

It is hereby stipulated by and between appellant and ap¬ 
pellee, through their counsel, that the attached order of the 
Supreme Court of the District of Columbia, of January 17, 
1931, was inadvertantly omitted bv the Clerk !of the Su- 
preme Court of the District of Columbia froih the tran¬ 
script of record filed herein, although designated in appel¬ 
lant’s designation of record, and 

It is accordingly further stipulated that said order should 
be and is a part of the record on appeal herein frnd should 
be added to the printed transcript of record. 

It is further stipulated and agreed that the attached cer¬ 
tified copy of the United States Marshal’s return and serv¬ 
ice of a copy of the termporary restraining order and the 
petition for an injunction upon the defendant Edward B. 
McLean personally be included in and made a part of the 
transcript of record for use in the Court of Appeals in this 
case. 

JULIUS I. PEYSER,! 

Attorney for Appellant. 
NELSON T. HARTSON, 
ALBERT W. FOX, 

Attorneys for Appellee. 


i 
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Copy. 

i 

In the Supreme Court of the District of Columbia. 

Equity. No. 520S8. Docket No. 110. 

Evalyn Lucille Walsh McLean (Friendship, Washington, 

D. C.) 

vs. 

Edward Beale McLean (No. 1509 H Street N. W., Wash¬ 
ington, D. 0.), American Security & Trust Company 
(Northwest Corner of Fifteenth Street and Pennsyl¬ 
vania Ave., Washington, D. C.), Edward B. McLean 
(1509 H Street N. W., Washington, D. C.), Trustees 
under the Last Will and Testament of John B. McLean, 
Deceased. 

Upon consideration of the petition, services of process, 
and rule to show cause, and it appearing to the Court that 
the parties have consented and do consent to this order, it 
is this 17th dav of Januarv, 1931— 

Ordered that the American Security & Trust Company 
and Edward B. McLean, Trustees of the Estate of John R. 
McLean, deceased, be and they are hereby ordered to pay to 
Evalyn Lucille Walsh McLean, the petitioner herein, for 
the support of herself and the three minor children of the 
petitioner and the defendant Edward Beale McLean, the 
sum of $7,500 on the first dav of each and everv month after 
the date hereof from any income due the defendant Edward 
Beale McLean from the said estate, provided that forty 
per cent (40%) of such income shall equal the said sum of 
$7,500. 

It is further ordered that if forty per cent of such income 
shall not equal the said sum of $7,500 then the payment to 
the petitioner shall be reduced to such sum as will equal 
forty per cent of the said income, the unpaid balance of the 
said $7,500 to accumulate and to be added to any remaining 
unpaid accumulated sum as hereinafter provided. 

It is further ordered that the sum of $65,000 be and it is 
hereby made payable as the present accumulated amount, 
and that this sum likewise shall be accrued until such time 
as it may be paid in accordance with the terms of this order. 


i 

i 


3 


It is further ordered that the payments hereunder to the 
petitioner on account of maintenance of herself and chil¬ 
dren shall at no time exceed 40% of the income then due 
and payable by the said trustees to the said defendant 
Edward Beale McLean. 

That the defendant Edward Beale McLean tje and he is 
hereby ordered to pay $7,500 as counsel fees for the peti¬ 
tioner herein, and that said amount shall be included and 
paid in addition to, as a part of, and in the samp manner as 
the amount now accrued and payable to the petitioner 
herein. 

And it is further ordered that jurisdiction of this cause 
be and is hereby retained by this Court, for thej purpose of 
taking such other action, if any, as may becomp necessary 
or appropriate for the carrying out and enforcement of this 
order, and for the purpose of entertaining at any time here¬ 
after any application for modification which the parties or 
either of them may make. 

Bv the Court: 

WILLIAM HITZ, 

I Justice. 


The entry of the foregoing order is hereby consented to 
this 17th dav of January, 1931. 

FRANK J. HOGAN, ; 

NELSON T. HARTSON, 

EDMUND L. JONES, 

ADOLPH A. HOEHLING,! 

Attorneys for Evalyn Lucille 

Walsh McLean, Petitioner. 
WILTON J. LAMBERT, ! 

LEON TOBRINER, 

GEORGE B. FRASER, 

Attorneys for Edward Beale McLean, Defendant. 

! 

I Consent. 

EDWARD B. McLEAN. 

The Trustees submit their duty in the premises to the 
Court and interpose no objection to the attached decree. 

J. S. FLANNERY, | 

WILTON J. LAMBERT, 
Attorneys for American Security & Trust 
Company and Edward B. McLean, tJCrustee- 
of the Estate of John R. McLean, Deceased. 
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In the Supreme Court of the District of Columbia. 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, do hereby certify that the follow- 
ing appears of record at the bottom of the Temporary Re¬ 
straining Order, signed by Mr. Justice Jesse C. Adkins 
February 19, 1931, in the case of Evalyn Lucille Walsh Mc¬ 
Lean vs. Edward Beale McLean, Equity, No. 52088: 

“Served a copy of the above restraining order and peti¬ 
tion on Edward B. McLean 6-26-31 personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia , 
By HARRY C. ALLEN, 

Deputy U. S. Marshal. 

B.” 

Given under my hand and the seal of this Court this 30th 
dav of October, A. D. 1931. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 

[Endorsed:] 5506. Edward Beale McLean, appellant, 
vs. Evelyn Lucille Walsh McLean. Addition to record per 
stipulation of counsel. Court of Appeals, District of Co¬ 
lumbia. Filed Nov. 2,1931. Henry W. Hodges, Clerk. 
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April Term, 1931. 


No. 5506. 


Edward B. McLean, Appellant, 


vs. 


Evalyx Lucille Walsh McLean, Appellee. 


MOTION TO DISMISS. 


Frank J. Hogan, 

Nelson T. Hartson, : 
Albert W. Fox, 

Attorneys for Appellee. 


A. A. Hoehlixg, 

Of Counsel . 
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IN THE 

j 

Court of Appeals, District of Columbia 

j 

April Term, 1931. 

I 

i 

_ l 

I 

I 

I 

No. 5506. 

i 

i 

i 

—i 

i 

i 

Edward B. McLean, Appellant, 

vs. ! 

Evalyn Lucille Walsh McLean, Appellee. 

I 

l 

| 

MOTION TO DISMISS. ! 


Now comes the appellee in the above entitled cause, 
by Frank J. Hogan, Nelson T. Hartson, Albert W. 
Fox, and A. A. Hoehling, her attorneys, and | respect¬ 
fully moves the court to dismiss this appeal, or to 
affirm the judgment from which the appeal w<ts taken, 
on the ground that the appellant’s own voluntary act 
has caused the case to become moot, and because the 
appeal is frivolous, as more fully appears from the 
record in this cause and the statement hereto ap¬ 
pended, which is made a part of this motion. 
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WHEREFORE, It is respectfully submitted that 
this appeal should be dismissed pursuant to Para¬ 
graph 2, of Rule 16, of this court. 

Evalyn Lucille Walsh McLean, 
Appellee. 

Frank J. Hogan, 

Nelson T. Hartson, 

Albert W. Fox, 

Her Attorneys. 

A. A. Hoehling, 

Of Counsel. 


I 


IN THE 

. 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. | 

j 

j 

April Term, 1931. 

i 

j 

No. 550G. 

i 

| 

Edward B. McLean, Appellant , 

vs . 

Evalyn Lucille Walsh McLean, Appellee . 

\ 

MEMORANDUM IN SUPPORT OF MOTION TO 

DISMISS APPEAL. 

i 

This motion is filed because appellant, Edward B. 
McLean, lias by his voluntary act abandoned his Mex¬ 
ican suit for divorce and thereby caused th<^ case to 
become moot. The facts on which this nkotion is 
based are established bv the record and the! affidavit 
of Nelson T. Hartson hereto attached. Itj appears 
that Edward B. McLean tiled an action foil divorce 
against appellee, Evalyn Walsh McLean, in Febru¬ 
ary, 1931, in the Courts of Cuernavaca, jState of 
Morelos, Mexico. Thereafter, Edward B. McLean, on 
the application of appellee, was permanently en¬ 
joined by the Supreme Court of the District of Co¬ 
lumbia from prosecuting his Mexican divorce action. 
From this injunction Edward B. McLean has taken 
this appeal and while this appeal was pending and 
before a hearing thereon was had, appellant pro¬ 
ceeded to the city of Riga, Republic of Latvia, and 
there in November, 1931, instituted in the Courts of 
that country another action for divorce agdinst ap- 


| 

| 

i 

j 

| 

i 
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pellee. This voluntary act of Edward B. McLean in 
filing a divorce suit in Latvia constitutes an abandon¬ 
ment of his Mexican suit for divorce, which Mexican 
suit has never been formallv dismissed. As an essen- 
tial element in his Mexican divorce suit, Edward B. 
McLean claimed to be a resident of Mexico. As an 
essential element in his Latvian divorce case, he now 
claims to be a resident of Latvia. Appellant can not 
claim residence in both countries at the same time. 

“Now, it is not open to argument that there can 
not be at the same time two such places of resi¬ 
dence. It is the law of our physical existence 
that one cannot be in two places at the same 
time; and it is equally a law of our civil 
existence that there cannot be two places of resi¬ 
dence, each with the intention of our remaining 
there permanently or indefinitely and of its be¬ 
coming our fixed and permanent home.” Downs 
v. Downs , 23 App. I). C. 381. 

The courts of one state have no inherent authority 
over the marriage relation of the citizens of other 
states. 


“For if it be that one government in virtue of 
• its authority over marriage may dissolve the tie 
as to citizens of another government, other gov¬ 
ernments would have a similar power, and hence 
the right of every government as to its own citi¬ 
zens might be rendered nugatory by the exercise 
of the power which every other government pos¬ 
sessed.’’ Haddock vs. Haddock , 201 U. S. 562. 

“A domicile once existing continues until 
another is acquired.” Desmare v. United States , 
93 U. S. 60. Also Deming et al. vs. U. S., 59 App. 
D. C. 188. 
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The claim of Edward B. McLean that he has trans¬ 
ferred the matrimonial res to Latvia constitutes an 

| 

abandonment of his claim that the matrimonial res 
is in Mexico under the jurisdiction of the I Mexican 
Court. This voluntary act on the part of Appellant 

i 

has brought to an end the controversy respecting ap¬ 
pellant’s claimed Mexican residence and the basis of 
this appeal is therefore swept away. 


“Where by an act of the parties, of a sub¬ 
sequent law, the existing controvery has I come to 
an end, the case becomes moot and should be 
treated accordingly.” United States v. Alaska 
Steamship Co., 253 U. S. 113. 


The Supreme Court has also said: 


“But if the intervening event is owing either 
to the plaintiff’s own act or to a power! beyond 
the control of either party, the Court \Vill stay 
its hand.” Mills v. Green, 159 U. S. 651. j 


The time of this Court should not be taken |up with 
an appeal from an order restraining appellant from 
proceeding with an action which he has abandoned, 
thereby causing the case to become moot. 

v O 


Respectfully submitted, 

i 

Frank J. Hogan, 

Nelson T. Hartson,! 
Albert W. Fox, 

! 

Attorneys for Appellee. 

A. A. Hoehling, 

Of Counsel. 


i 
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AFFIDAVIT. 

District of Columbia: ss. 


Nelson T. Hartson, being first duly sworn on oath, 
deposes and says that he is an attorney at law and 
one of the attorneys for the appellee in the foregoing 
action. That in February, 1931, the appellant, Ed¬ 
ward B. McLean, filed a petition for divorce against 
appellee, Evalyn Walsh McLean, in the courts of 
Cuernavaca, Morelos, Mexico, as more fully appears 
from the record herein; that thereafter on July 20, 
1931, a permanent injunction was entered by the Su¬ 
premo Court of the District of Columbia, restraining 
appellant from proceeding with his Mexican suit for 
divorce. From this permanent injunction appellant 
prosecuted this appeal to this Honorable Court and 
while this appeal was pending, on information and 
belief it is alleged appellant proceeded personally to 
Riga, Latvia, and in November, 1931, established an 
alleged residence in said citv and country for the 
purpose of instituting a suit for divorce against ap¬ 
pellee; that during November, 1931, appellant filed 
in the records of said Latvian courts a petition for 
divorce against appellee, in which he describes him¬ 
self as, “Edward McLean of Riga, Elisebeth Street, 
9a ’After the institution of said Latvian suit for 


divorce as aforesaid, appellee obtained from the Su¬ 
preme Court of the District of Columbia, first a tem¬ 
porary restraining order, and later a preliminary in¬ 
junction restraining appellant from proceeding with 
his Latvian divorce action; that in violation of said 
restraining order and injunction, appellant caused to 
be delivered at appellee’s residence in the District of 
Columbia what purported to be a copy of his Latvian 


I 

! 



l 

I 


divorce petition and summons, together with an En¬ 
glish translation thereof. True copies of saidi Latvian 
divorce papers, which appellant caused to be deliv¬ 
ered at the residence of appellee in the District of 
Columbia, are hereto attached and made a I part of 
this affidavit. j 


Nelson T. IIartson. 




Subscribed and sworn to before me this 20th day of 
inuary, 1932. | 


(seal) 


Marie McDonald, 
Notary Public, D. 



i 


! 


I 


i 

I 

i 


i 


i 

i 

i 


i 
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EXHIBIT “A.” 


Translation. 


I copy 


I table 
case No. 
Year 1931. 


The IV Civil Section of the District Court of Riga 

Summons No. 2192 

To Evalyn Lucille McLean, nee Walsh, residing in 
Washington, District of Columbia, U. S. A., 2020, 
Massachusetts Avenue. 

The registry of the IV Civil Section ot the District 
Court of Riga transmits to you copy of petition filed 
in the Court on the 7th November 1931 in the matter 
of divorce by Edward McLean against you, and 
makes known to vou that on the grounds of Article 
312 of the Civil procedure law (according to the text 
of the law of June 2nd, 1914) it has been decided 
to grant two months for submitting explanations in 
writing. 

Explanations are to be sent in together with a copy 
to the other party. All documents sent in with the 
explanations must have a copv added. 

Articles 309, 310, 311, 312, 314, 315 and 317 of the 
Civil procedure law foresee the result in case explan¬ 
ations are not sent in. 

You have to state your juridical address in Riga, 
otherwise all future summonses and notifications will 
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i 

be left with the file and will not be forwarded accord¬ 
ing to Art. 311 of the Civil procedure law. 

November 1931. j 

i 

| 

The Secretary (signed) 

The Assistant Secretary (signed) 

For correct translation 

Secretary. | 

SEAL 

(Signed) Salme j 

Summons handed out. i. 1931. 

Messenger of the Court. 

i 

Summons received .I 1931. 


i 


j 

i 

i 


i 


i 

i 


i 

i 


i 

i 


I 


! 


i 


> 

i 

i 
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2192 Translation. 

The IV Civil Section of the District Court of Riga. 

! Andreas Krastkalns and Bern- 

hard Berent, Elizabetes iela 35, 
sworn advocates and attorneys 
for the plaintiff Edward Mc¬ 
Lean, of Riga, Elisebeth Street 
9a 

in the matter 

with the defendant Evelyn Lu¬ 
cille McLean, nee Walsh, of 
Washington District of Colum¬ 
bia, U. S. A., 2020 Massachu¬ 
setts Avenue, for divorce. 

Value of suite 
Lats 200.— 


Demand and Petition. 

The parties where married on the twenty second 
July 1908 at Denver, Colorado, U. S. A. As the issue 
of this marriage the following three children, who are 
still minors, were born: 

1) John Randolph McLean 2nd, born on February 
31st 1916, 

2) Edward Beale McLean Jr., born on July 28th 1919, 

3) Emily Beale McLean, born on November 18th 1921. 
During the past years sharp conflicts have arisen 

between the parties, which have produced a disrup¬ 
tion of the marital life to such an extent that a con¬ 
tinuation of the marital relation cannot be demanded 
(Marriage Law Art. 49.). The constant hostile rela¬ 
tions between the parties have brought it about that 
the plaintiff now has a feeling of disgust against liv¬ 
ing together with the defendant as husband and wife 
(Marriage Law Art. 48.). Under these circumstances 
the parties began to live apart and this separation 
has now continued uninterruptedly for three years 
(Marriage Law Art. 50.). 
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In the event that this is disputed the necessary evi¬ 
dence will be submitted to the court regarding the 
circumstances above set forth. 

The plaintiff demands the custody of his| minor 
children for the purpose of their education until they 
attain their majority. 

In consideration of the above we have the honour 
to petition on the ground of Art. 631 of the Marriage 
Law: 

1) to divorce the marriage which was entered into 

between the parties on 22nd July 1908 at Denver and- 
the award of the custody of the children of the par¬ 
ties John Randolph McLean 2nd, Edward Beale Mc¬ 
Lean Jr. and Emily Beale McLean to the plaintiff for 
the purpose of education until they attain th0ir ma¬ 
jority. ! 

2) to pass judgment also if we are not personally 

present in default. j 

(Signed A. Krastkaln, B. Berent. 

sworn advocate sworn advocate 

i 

Riga, 7th November 1931. 

| 

Annexes: Power of Attorney and copies. 

l 

For correct translation I 

I 

(Signed) B. Berent 

sworn advocate 


Service of a copy of the foregoing motion to dis¬ 
miss together with copies of the memorandum and 
affidavit in support thereof is acknowledged this 
.day of January, 1932. 

i 

Attorney for Appellant. 


i 

i 

i 


i 
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IN THE 



APRIL TERM, 1931. 


No. 5506 


EDWARD B. McLEAN, Appellant, 

j 

VS. ! 

| 

EVALYN LUCILLE WALSH McLEAN, Appellee. 

i 

i 

- -- i 

j 

MEMORANDUM IN OPPOSITION TO MOTION TO 

DISMISS APPEAL. 


The motion to dismiss the appeal is based upon the 
theory of abandonment by appellant, resulting froip an 
alleged change of residence from Mexico to Latvia. 

While one of the issues in this appeal is the ques¬ 
tion, validity and effect of appellant’s residence; in 
Mexico, it does not appear from the motion to dismiss 
that there is any allegation of residence in Latvia or 
abandonment of residence in Mexico, although the mem- 

| 

i 

i 

i 

I 

I 

i 

i 

! 

i 


orandum in support of the motion to dismiss states “As 
an essential element in his Latvia divorce case he now 
claims to be a resident of Latvia”. (Motion to Dis¬ 
miss, p. 4.) However, the exhibits annexed to the mo¬ 
tion to dismiss do not show that the appellant claims 
Latvia as his residence, although it appears that cer¬ 
tain attornevs described themselves as “sworn ad- 
vocates and attorneys for the plaintiff, Edward Mc¬ 
Lean, of Riga, Elesebeth Street, 9A”, in a paper which 
does not appear to be, nor is it alleged to be signed by 
the appellant. 

Hence there is no foundation for the claim that the 
records show an abandonment of residence. 

No more can it be said that there appears to be an 
abandonment of the suit in Mexico, which is the subject 
matter of this appeal. In fact, the appellant affirma¬ 
tively obeys the final order of the Court by not pro¬ 
ceeding with the Mexican divorce suit; in fact, he can¬ 
not, under the order of the Court, proceed with the 
Mexican divorce suit, except with fear of contempt. 
Appellee takes the somewhat paradoxical viewpoint 
that having restrained the appellant from proceeding 
with the Mexican divorce suit, the issue becomes moot 
because the appellant obeys the decree with which he 
feels aggrieved and which forms the subject-matter of 
this appeal. 

There is, admittedly, a respectable line of author¬ 
ities which hold that where either by operation of law 
or the act of the parties, the question involved on ap¬ 
peal becomes moot, the appellate court will not re¬ 
view the action of the lower court. But these cases 


3 


i 


! 

i 


are all where, as in Mills v. Green , 159 U. S. 651, cited 
by appellee, the plaintiff, seeking affirmative relief, 
either by his own act, or where some act of law len¬ 
ders the question moot and the prayer for relief futile 
and the granting of relief impossible. But, in the case 

i 

at bar, the appellant is the defendant below, not seek¬ 
ing relief, but being sued by the appellee here who is 
the one seeking relief. The true test is, in our opinion, 
the effect upon appellant if the decree of the court!be¬ 
low is reversed. Can it be said, upon the present state 
of the record, that if the restraint were lifted it woiuld 
be futile and a mere empty gesture for him to proceed 
in Mexico? The relief that he seeks there wouldj bo 
still desirable and the fact of the pendency of another 
action in Latvia, without apparent allegation of resi¬ 
dence there, and capable of being dismissed by appel¬ 
lant at any time, would not be a bar to proceeding fur¬ 
ther in Mexico. And if, by any stretch of the imagina¬ 
tion it can be said that the filing of the suit in Latjvia 
renders the question on this appeal moot, the question 
can be revived at any time by the voluntary dismissal 
of the Latvia proceedings, which proceedings it yill 
be seen from the records, have been also restrained 
(see Exhibit “A”) by the lower court in this pro¬ 
ceeding. The situation here is somewhat analogous 
to actions involving the same subject matter in tlwo 
States or foreign jurisdictions. The pendency of fine 
is not a bar to the prosecution of the other. That} is 
elemental. 

Finally, the motion to dismiss should not be granted 
because a consideration thereof must, of necessity, 


i 
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compel a consideration of the merits of the case on 
appeal. The appellee relies strongly on the question 
of residence, or rather nonresidence of the appellant 
in Mexico and urges that the determination thereof 
is the determination of the issues in controversy. 

'Where, on appeal, the objection goes to the merits 
of the case, a motion to dismiss is not proper. Illinois 
Central R. R. Co. v. Adams, 180 U. S. 41. 

Therefore, respectfully request that 44 Motion to Dis¬ 
miss” be heard in conjunction with the hearing on 
the merits of the case. 

Respectfully submitted, 

JULIUS I. PEYSER, 
Attorney for Appellant. 
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EXHIBIT “A”. 

i 

IN THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. j 

Equity No. 52088. 

Docket No. 110. 

i 

i 

Evalyn Lucille Walsh McLean, Plaintiffs 


Edward Beale McLean et al., Defendants. j 

Preliminary Injunction. 

This matter came regularly on for hearing this! 25th 
day of November, 1931, on the temporary restraining 
order issuing out of this Court on November 16, 1931, 
and on consideration of the petition of complainant 
filed herein on November 13, 1931, and the affidavit 
subsequently filed and the record herein, and of argu¬ 
ments of counsel, and it appearing to the Court! that 
great and irreparable injury will result to the com¬ 
plainant by the granting of a divorce in the Latvian 
suit referred to in the said petition and/or by the 
granting of a divorce in any other foreign country, it 
is, this 25th day of November, 1931, j 

Ordered, as follows: 

(1) That complainant’s application for a prelimi¬ 
nary injunction restraining the defendant Edward 
Beale McLean from prosecuting his said Latvian ac¬ 
tion for divorce, and from instituting and prosecuting 
an action for divorce in any other foreign country, be 
and the same is hereby granted. 

i 

i 

i 

I 
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(2) That the defendant, Edward Beale McLean, his 
attorneys, agents, representatives and employees, be, 
and he and they, respectively, hereby are restrained 
and enjoined from prosecuting his said Latvian action 
for divorce, and from instituting and prosecuting an 
action for divorce in any other foreign country, until 
further order of this Court, to be made after a final 
hearing on the merits; the complainant to give secur¬ 
ity herein in the sum of $250.00 conditioned upon the 
payment of such costs and damages as may be in¬ 
curred or suffered bv the said defendant if it be found 
that he was wrongfully enjoined. 

It is further ordered, that a copy of this order be 
served upon the said defendant Edward Beale Mc¬ 
Lean, or upon any one or more of his attorneys of 
record herein. 

Bv the Court: 

(Signed) ALFRED A. WHEAT, 
i Chief Justice. 

Date and hour of issuance: November 25, 1931, 
11:20 A. M. 


(1647) 
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APRIL TERM, 1931. 


No. 5506 


EDWARD BEALE McLEAN, Appellant, | 

I 

VS. 

EVALYN LUCILLE WALSH McLEAN. i 


BRIEF ON BEHALF OF APPELLANT. ! 

i 


Statement of Case. 

| 

This is an appeal from a final decree for injunction 
(R. 72) permanently restraining appellant from prose¬ 
cuting a suit against his wife for divorce in Mexico, 
said injunction being granted in an action in the Su¬ 
preme Court of the District of Columbia, filed origi¬ 
nally by appellee for separate maintenance for heirself 
and children (R. 1-7) and in which suit a final consent 
decree for maintenance had been theretofore entered 
(addition to Record 2-3). 


i 


l 

i 


Is 
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Statement of Facts. 

On November 7, 1930, the appellee filed her original 
bill for separate maintenance for herself and infant 
children, naming as defendants this appellant individ¬ 
ually as her defaulting husband, and the American 
Security and Trust Company and appellant as trustees 
under the last will and testament of John E. McLean, 
deceased (R. 1-7). The appellee claimed inadequate 
support for herself and her infant children, and al¬ 
leged that the appellant enjoys a large income, in¬ 
cluding the income from the estate of his father, John 
R. McLean, a copy of the last will and testament of the 
said John R. McLean being annexed to the bill as an 
exhibit (R. 7-13). 

On the 17th day of January, 1931 (addition to Record 
2-3), a final consent decree was entered, whereby it 
was agreed that certain sums out of the income due or 
to become due appellant from the estate of his father 
be paid, periodically, to appellee by the trustees of the 
estate as separate maintenance for the appellee and 
the children. This order was consented to, in writing, 
by attorneys representing the appellee, the trustees of 
the estate of appellant's father and appellant individ¬ 
ually. It was also consented to in writing by appellant 
personally. 

Thereafter on the 19th day of February, 1931, ap¬ 
pellee filed a petition in said cause at a time when the 
order for separate maintenance was not in default, 
setting forth that appellant had filed a suit for abso¬ 
lute divorce against appellee on the 4th day of Febru¬ 
ary, 1931, iin the city of Cuernavaca, State of Morelos, 
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Mexico (R. 17 et seq.). That petition prays (1) that 
the defendant be restrained from prosecuting isaid 
Mexican divorce suit, (2) that he be restrained from 
receiving any income from the estate of his father^ (3) 
that the defendant trustees be restrained from pay¬ 
ing to defendant any income from the estate, (4) |that 
the defendant be restrained from making any disposi¬ 
tion of his property, (5) that his property be seques¬ 
trated, and (6) that he be adjudged in contempt of 
court (R. 19-20). j 

Upon the filing of this bill and without service upon 
the appellant, a temporary restraining order was issued 
on February 19, 1931, restraining appellant from pros- 

i 

ecuting his said Mexican divorce action (R. 24-25)|. 

On Februarv 21, 1931, a rule to show cause was 

* 7 i 

issued commanding the appellant to show cause why he 
should not be enjoined from prosecuting his Mexican 
suit for divorce, from receiving any income from the 
estate of his father and from making any disposition 
of his property; appellant was also required to show 
cause why a writ of sequestration should not issue, why 
he should not be adjudged in contempt of court, and 
why he should not be required to maintain his wife and 
infant children. The rule also required the defendant 
trustees of the estate of appellant’s father to show 
cause why they should not be enjoined from paying 
any further income to appellant and why the order of 
January 17, 1931, has not been complied with |(R. 
2G-27). | 

This rule was served upon the American Secuijitv 
and Trust Company personally, but was not served, on 

2 $ I 


/ 


i 
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appellant; it was served upon one of his attorneys of 
record (R. 27). 

The appellant appeared specially by his attorney and 
moved to quash the service of the rule and also to 
strike the temporary restraining order (R. 27-28) upon 
the ground that the appellant had not been personally 
served. 


The American Security and Trust Company an¬ 
swered (R. 41-43), said answer showing that there had 
been no default in the order of January 17, 1931. 

The said motions to quash and to strike were denied 
and on March 2, 1931, appellant filed a motion to dis¬ 
miss the petition and in support of said motion filed 
his affidavit showing that the said decree for main¬ 
tenance was not in default and denying that he has or 
ever had anv intention to effect the order of January 
17, 1931, by the filing of the Mexican suit for divorce 
(R. 43-50). 

The motion to dismiss was denied and on March 2, 
1931, a preliminary injunction was issued restraining 
appellant from prosecuting his Mexican divorce action 
until further order of court (R. 50-51). 

On March 25, 1931, appellant filed his answer to said 
petition, again asserting that the said order of January 
17, 1931, was not in default and denying that the said 
suit in Mexico was filed with any intent to affect the 
decree of January 17, 1931, and stating further that 
appellant had obtained a certified copy of said decree 
of January 17, 1931, authenticated by the Secretary 
of State for the United States and delivered the same 


to his attorneys charged with the prosecution of the 
said Mexican divorce suit, for the purpose of having 
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the same become a part thereof and to have it ratified 
and confirmed, so far as it had jurisdiction so t<j do, 
by the Mexican court (R. 52-58). 

On April 29, 1931, appellee withdrew all the prajyers 
of her petition except the one seeking to restrain ap¬ 
pellant from prosecuting the Mexican divorce action 
(R. 60). | 

Appellee moved to strike said answer uponj the 
ground that it was not legally sufficient (R. 58-59)^ 

On June 12, 1931, the court below overruled ah ob¬ 
jection made by counsel for appellant to the testirig of 
the sufficiency of appellant’s answer by a motioh to 
strike, to which an exception was granted and, ori the 
same day, the motion to strike the answer was grajnted 
and the petition was taken as confessed, to which rul¬ 
ing an exception was granted (R. 71). 

On July 20, 1931, a final order pro confesso was 
signed permanently restraining the appellant fjrom 
prosecuting his Mexican suit for divorce, from which 
order this appeal is taken (R. 72). 

i 

Assignment of Errors. 

i 

i 

1. The Court erred in not quashing service of! the 
rule to show cause for a temporary injunction because 
the same was not served on the defendant personally. 

i 

2. The Court erred in not quashing the temporary 
restraining order issued without notice. 

3. The Court erred in granting the temporary: in¬ 
junction without personal service on the defendant of 
notice of application therefor. 
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4. The Court erred in testing the sufficiency of de¬ 
fendant’s answer as amended, which answer was purely 
in the negative, by a motion to strike. 

5. The Court erred in holding that it had jurisdiction 
to restrain defendant from prosecuting the suit for 
divorce pending in Mexico. 

(). The Court erred in holding that it had jurisdiction 
in this suit to restrain the defendant from prosecuting 
his suit for divorce in Mexico. 

7. The Court erred in granting a final injunction for 
the reason that the relief sought by the petition of Feb¬ 
ruary 19, 1931, was independent of the subject-matter 
of the original suit, not related thereto, and in that it 
brought in new issues totallv disconnected from the 
subject-matter of the original suit. 

8. The Court erred in assuming to restrain defend¬ 
ant in the prosecution of his Mexican divorce action 
because the same did not and could not affect the de¬ 
cree of January 17, 1931. 

9. The Court erred in holding that the question of 
defendant’s residence had any bearing on the decree 
of January 17, 1931. 

10. The Court erred in granting the final injunction 
because there was no showing of actual or threatened 
irreparable injury or damage to the plaintiff and that 
there was no showing that the decree of January 17, 
1931, could, or might be affected by the Mexican divorce 
suit. 
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11. The motion to strike admitted the allegations of 
fact set up in the defendant’s answer and hence there 
was no ground for the final injunction. 

12. The Court erred in not dismissing the petition 
of February 19, 1931. 

| 

Summary of Argument. 

The assignment of errors are herein grouped so fhat 
the argument will be as follows: 

I. i 

i 

| 

It was beyond the power of the Court to test !the 

LEGAL SUFFICIENCY OF APPELLANT’s ANSWER BY A MOTION 
TO STRIKE. 

IL i 

The Court did not have jurisdiction to grant the 

i 

INJUNCTION BECAUSE THE APPELLANT WAS NOT PERSON- 

i 

ALLY SERVED WITH THE RULE TO SHOW CAUSE AND PETITION. 

| 

III. 

! 

The Court below did not have jurisdiction to gr^nt 

THE INJUNCTION IN THIS PROCEEDING, BECAUSE: 

A. The supplemental petition of February! 19, 
1931, presented issues and sought relief entirely 
different and disassociated from the original pe¬ 
tition. 

B. The decree of January 17, 1931, was fjnal 
and was not in default. 

3s I 


i 

i 


i 

i 
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C. The suit in Mexico or any decree entered 
therein cannot affect the decree of January 17, 
1931, because: 

1. It is a consent decree. 

2. A decree for separate maintenance on 
personal service is not affected by a decree 
for divorce rendered by a foreign court 
upon substituted service. 

3. Appellee admits that the appellant will 
not attempt to affect the decree of January 
17, 1931, in the event that a decree for a di¬ 
vorce is obtained in Mexico. 

IV. 


Appellef/s Position. 


V. 

Conclusion. 

ARGUMENT 

I. It was beyond the power of the Court to test the 
legal sufficiency of appellant's answer by a motion to 
strike. 

It has long been a rule of equity procedure that 
where plaintiff wishes to test the general validity of an 
answer his only course is to set the case down for hear¬ 
ing on bill and answer and not by a motion to strike. 
Louisville R. R. Co. v. Wright, 190 Fed. 252; Pa. Co. v. 
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i 


i 


Bay, 138 Fed. 203; Barrett v. Twin City Power Co., 
Ill Fed. 45, and Walker v. Jack, 88 Fed. 576. 

Equity Rule 33 of the Supreme Court of the District 
of Columbia, which is the same as the Federal Equity 
Rule, reads: 

. jj 

“Testing Sufficiency of Defense —Excep¬ 
tions for insufficiency of an answer are abol- 
ished. But if an answer set up an affirmative 
defense, set-off or counter-claim the plaintiff 
may, upon five days’ notice, or such further 
time as the court may allow, test the sufficiency 

of the same bv motion to strike out. If fi>und 

* 

insufficient but amendable the court may allow 
an amendment upon terms, or strike out| the 
matter.” 


This rule specifically abolishes the right to test the 
sufficiency of an answer by exceptions, and it is sub¬ 
mitted that it does not provide for the testing of an 
answer by a motion to strike, except the answei] set 
up an affirmative defense, set-off or counter-claim, 
but, to the contrary, the case should be heard upon 
bill and answer, or should be set down for trial on 
the merits. 

It is true that this Court has, in the case of National 
Association of Certified Public Accountants v. United 
States, 53 App. D. C. 391, held that a motion to st|rike 
is proper, but it will be seen that in that case j the 
answer was principally an affirmative one and that 
therefore a motion to strike would lie. 


But the answer in this case is purely a negative 
one, and hence under the rules may not be stricken. 


! 

i 

i 

i 

i 

i 


i 

i 

j 
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II. The Court did not have jurisdiction to grant the 
injunction because the appellant was not personally 
served with the rule to show cause and petition. 

The basis of the original action filed herein was 
maintenance. After the consent decree had been en¬ 
tered, awarding maintenance, a supplemental bill was 
filed February 19, 1931 (K. 17) raising entirely dif¬ 
ferent issues and seeking entirely different relief. 
Rule to show cause was issued on February 21, 1931, 
but never personally served (R. 26). The appellee 
should not have been heard upon her petition, nor 
should the injunction have been granted without per¬ 
sonal service upon the appellant. 

In the case of Smith v. Wool folk, 115 U. S. 143, 29 
Law. Ed. 357, the Supreme Court of the United States 
said: 


“After a decree disposing of the issues in ac¬ 
cordance with the prayer of the bill had been 
made, it is not competent for one of the parties, 
without service of new process or appearance, 
to institute further proceedings on new issues 
and for new objects, although connected with 
the subject matter of the original litigation, by 
merely giving the new proceeding the title of the 
original cause. If his bill begins a new litiga¬ 
tion, the parties against whom lie seeks relief 
are entitled to notice thereof, and without it 
they will not be bound. For the decree of a 
court rendered against a party who has not 
been heard, and who has had no chance to be 
heard, is not a judicial determination of his 
rights and is not entitled to respect in any other 
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i 

i 


court. Windsor v. McVeigh , 93 U. S. 274 (Bk. 
23 Law. Ed. 914). j 

i 

! 

# # # * * # • 

i 

Todd and his counsel appear to have seen the 
necessity of notice to Woolf oik and his wife and 
made an attempt to give them notice of the pe¬ 
tition filed bv Todd. But the record shows no 
lawful notice was served on them. It fails to 
show notice of any kind. ! 

The only service which the defendants assert 
to have made on Woolfolk and his wife whs the 
service on Carlton, as their attorney, who was 
not their attorney, but, as he averred, the at¬ 
torney of Todd, the petitioner, and the mailing 
to their address, by the sheriff, of the copy of 
the order. Conceding that this kind of service, 
if executed according to law, were good under 
the statute of Arkansas, which they are not^ they 
would have been substituted service, and could 
not support a personal decree against Woolfolk 
and his wife Citing cases. (Italics supplied.) 

! 

See also Great Western Telegraph Co. v. Purdy, 
162 U. S. 329, 40 L. Ed. 986. j 

It does appear (addition to Record 4) that on jJune 
26, 1931, a copy of the restraining order and petition 
were served upon the appellant, but this was jifter 
appellee’s bill was taken pro confesso, without giving 
appellee his day in court. 

i 

III. The Court below did not have jurisdiction to 

grant the injunction in this proceeding, because j 

! 

A. The supplemental petition of February 
19, 1931, presented issues and sought relief en- 


I 

i 
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tirely different and disassociated from the 
original petition for maintenance. 

At the outset it must be borne in mind that we do 
not have for consideration here the right of a court in 
an original proceeding, for that purpose, to restrain 
a resident in its jurisdiction from prosecuting a fraud¬ 
ulent action in a foreign jurisdiction. In the case at 
bar appellee seeks such relief in an action filed for an 
entirely different purpose. 

The plaintiff below* is limited to the complaint and 
prayers set up in her original bill of complaint. She 
may not, by a supplemental proceeding, so change her 
cause of action as to obtain relief entirely disasso- 

9 / 

ciated from and independent of her original cause of 
action. 

In the case of Nelson v. Nelson f 
Justice Hitz, speaking for this Court on April 6, 1931, 
said: 


59V 


R. 398' -Mr. 


“As a bill for maintenance and other relief, 
w*e agree with the trial justice, that it cannot 
be amended into a bill for divorce. 

“As was said of a similar bill under a similar 


statute in New York, ‘if an amendment of this 
kind can be allowed, then an action for specific 
performance can be amended into an action for 
absolute divorce.’ ” 


In Old Dominion Trust Co. v. First National Bank, 
252 Fed. G13, the Court said, at page 626: 


“Assuming that complainant may come into 
this court for the purpose of having a decree to 
foreclose the lien upon the collateral held by it, 
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and bring such security to sale, it would by no 
means follow that this court would draw within 
its jurisdiction controversies based upon mat¬ 
ters having no connection with the deposit of 
the collateral, or pass upon claims asserted in 
a representative capacity and entirely! unre¬ 
lated to the subject of the primary equity.” 

And in Broadis v. Broadis, 86 Fed. 951, the Court 
said, at page 955: 

i 

“It is claimed that this court, having! taken 
jurisdiction of a case for one purpose, will take 
jurisdiction for all purposes, and do full and 
complete justice. * * * But I am of the opinion 
that this court has not the power to pasd upon 

the validity of the deed and mortgages.”! 

! 

And in 10 Ruling Case Law, page 374, section 123, 
we read: j 

j 

“While a court of equity having jurisdiction 
for one purpose may go forward and give full 
relief as to all matters comprehended in the 
pleadings, still it is limited to the relief it) may 
grant to the allegations of the bill or jother 
pleading, and cannot decree beyond their scope. 
A chancellor cannot decide matters, whjether 
legal or equitable, which have no connection 
with the subject giving the jurisdiction.” j 

i 

i 

In this case the subject matter of the litigatipn is 
maintenance. The court cannot in this case, by! sup¬ 
plemental proceedings, extend its jurisdiction to re¬ 
strain the prosecution of an action having for its; sub- 

s 

ject matter an entirely different res, namely,! the 
marital status. 
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B. The decree of January 17, 1931, was final 
and was not in default. 

The issues raised by the original bill of complaint 
are settled. It is final. It cannot be disturbed. It is 
not in default. If there is a violation of it, the law 
gives appellee the means of securing redress. Our 
statute tells us how a decree for maintenance may be 
safeguarded. Section 980 of the Code states that pay¬ 
ment for maintenance may be enforced in the same 
manner as directed in regard to permanent alimony. 
Sections 975 and 976 state that a court may enforce 
obedience to any order in regard to alimonv bv at- 
tachment and imprisonment for disobedience. The 
court may also enjoin any disposition of the husband’s 
property :to avoid the collection of said allowances, 
and may, in case of a husband’s failure or refusal to 
pay such alimony, sequestrate his property and apply 
the income thereof to such objects. 

Suppose there is a violation of the injunction. What 
would be the result? Appellant could be committed 
for contempt to only the same extent as the court, in 
its discretion, would for violation of the maintenance 
decree itself. 

Another method of testing the right of the court in 
this case to restrain the prosecution of the Mexican 
divorce case is by assuming that the order for main¬ 
tenance had been that the defendant pay a lump sum 
of money to the plaintiff in lieu of xieriodical install¬ 
ments. Assuming further that the lump sum had been 
paid, upon what possible theory can plaintiff, in this 
case, seek to restrain the Mexican divorce action? 


I 

I 


I 

Substantially such is the case here. The defendant 
is not in default and cannot be in default foj* the 
reason that the order for maintenance is upon the 
trustees of the John R. McLean estate, who are parties 
hereto and bound by the decree herein, regardleiss of 

any individual rights or liabilities of this defendant. 

i 

C. The suit in Mexico or anv decree entered 

* 

therein cannot affect the decree of January 17, 
1931. i 

It is proposed to show under this heading that, in 
the event it be said that the purpose of the supple¬ 
mental proceeding is to preserve the validity and in¬ 
tegrity of the decree of January 17, 1931, the Mexican 
suit for divorce and anv decree which may b0 ob- 
tained therein cannot possibly affect the said decree 
of January 17, 1931, because of the following: 

1. It is a consent decree. 

The decree for maintenance being a consent decree, 
the appellant is forever precluded from questioning it, 
regardless of any change of status. The Supreme 
Court of the United States, in the case of Harding v. 
Harding, 198 U. S. 317, 335; 49 Law. Ed. 1066, 1074 
(a divorce case), had the following to say in reference 
to consent decrees for alimony: 

| 

“Decree so entered by consent cannot bci re¬ 
versed, set aside, or impeached by bill of review 
or bill in the nature of bill of review, except for 
fraud, unless it be shown that the consent was 
not in fact given, or something was inserted, 
as by consent, that was not consented to.”j 


! 

i 


i 
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In 1 R. C. L. page 947, Section 93, we find the fol¬ 
lowing in reference to decrees entered by consent: 

“The authorities generally hold that when 
such an agreement has been approved by the 
solemn decree of the court, it becomes forever 
binding, to the same degree and with like effect 
as ordinary contracts between parties admit¬ 
tedly sui juris, and is not subject to revocation 
or modification except by the consent of the 
parties thereto.'’, citing the following cases in 
the footnote. 

I Pryor v. Pryor, 88 Ark. 302, 114 S. W. 

129. 

Julier v. Julier, 62 Ohio St. 90, 56 X. E. 

661. 

Henderson v. Henderson, 37 Ore. 141, 60 
: Pac. 597, 48 L. R. A. 766. 

Buckminster v. Buckminster, 38 Vt. 244, 

88 Am. Dec. 652. 


Of course, it is elemental that, unless there is a res¬ 
ervation therein, a separate maintenance agreement 
is not vitiated by subsequent divorce, or causes for 
divorce. See Santmyer v. Santmyer, 48 App. D. C. 
310. See also the following cases which hold that a 
maintenance agreement is not disturbed by subsequent 
decree of divorce granted the husband in a Court 
which did not have competent jurisdiction over the 
wife, unless she appeared and controverted the ques¬ 
tion of maintenance. 


Carey v. Mackey, 82 Me. 516, 9 L. R. A. 113. 
Galuslia v. Galusha, 6 L. R. A. 487 (X. Y.). 
Clark v. Fosdick, 6 L. R. A. 132 (X. Y.). 
Stephenson v. Osborne, 41 Miss. 119, 90 Am. 
Dec. 370, and note. 
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2. A decree for separate maintenance op per¬ 
sonal service is not affected by a decree for 
divorce rendered thereafter by a foreign court 
upon substituted service. \ 

i 

The authorities and commentaries with great ! una¬ 
nimity lay down the doctrine that divorce action^ and 
actions for maintenance are of entirely different! sub¬ 
ject-matter, and that a decree involving one need not 
necessarily affect the other. In a divorce action the res 
is the matrimonial status. In a suit for maintenance 
which is in personam the subject-matter is the support 
of the wife and although both issues, if raised in! one 
case, may be adjudicated, nevertheless a prior decree 
for maintenance cannot be affected by a subsequent de¬ 
cree for divorce on substituted service where the ques¬ 
tion of maintenance is not and cannot be an i$sue. 
Where the decree for maintenance is based upon |per- 
sonal service, a subsequent divorce procured in a 

i 

foreign court on substituted service cannot possibly 
affect that decree. j 

This theory is clearly laid down in the case of 
Thurston v. Thurston , 58 Minn. 279. In that casq the 

i 

parties lived in Minnesota, which was the place of 
the matrimonial domicil. The husband left the jvvife 
and went to the State of Washington, where he! ob¬ 
tained a divorce in an action instituted in that State. 
Prior to leaving Minnesota he conveyed his property 
to straw parties. The wife thereafter brought a isuit 
in Minnesota, joining the transferees of the husband’s 
property in order to make possible the performance 
of a decree for alimony. The husband did not appear, 
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but his transferees did, contesting the suit with the 
Washington decree. The court first considered the 
decree in Washington and held it, under the rules of 
comity, to be valid. Thereupon the court decided as 
follows: 


“The action for divorce in Washington was 
in the nature of a proceeding in rent. It seized 
nothing but the marriage status. The court 
took jurisdiction of nothing else but the mar¬ 
riage status. 2 Bish. Mar. & D. W., Sec. 169, 
170. Nothing else was seized. No property was 
seized or came into question and the property 
in this state could not be seized. 

Neither the doctrine of res judicata nor 
estoppel applies to the parties concerned or in¬ 
terested in a proceeding in rem only so far 
as it has regard for the thing seized and con¬ 
demned by the judgment. 

##**#*# 

Such is the case here: Nothing is settled ex- 
cept that the marriage bonds are severed. 

It is not the policy of a court of equity, or 
any other court which has complete jurisdic¬ 
tion; of the parties and of the subject-matter, 
to do justice by halves, or to permit a party 
to present an entire controversy by piecemeal, 
when there is no obstacle to its being all pre¬ 
sented at once, or to a full and complete de¬ 
termination of the whole controversy in one 
proceeding. In such a case it is generally held 
that when the party thus splits an entire con¬ 
troversy, and prosecutes only a part of it, on 
the determination thereof the whole is res 
judicata. But, as we have seen, this doctrine 
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i 

i 

i 


i 


of splitting the cause of action has no applica¬ 
tion when a part of the controversy is thus dis¬ 
posed of in a proceeding in rent, at least when 
such proceeding covers all of the res within 
the jurisdiction, and the rest of the res | is a 
substantive part of the original controversy. 
The claim for alimony in this case is a ! sub¬ 
stantive part of the original controversy! It 
is not something which is created by, or mqrelv 
grew out of, the divorce suit, such as the costs 
and attorneys’ fees incurred in prosecuting 
that suit. 

Alimony is in many states so far a right in¬ 
dependent of divorce that, on general equity 
principles, it is allowed during marriage, j and 
without decreeing either divorce or separa¬ 
tion, when the parties are living apart,land 
there is sufficient ground for decreeing either 
divorce or separation. 

The question of alimony is not res judicata 
by reason of the judgment of divorce ip the 
proceeding in rem. * * * That judgment 

establishes nothing except that the marifiage 
relation has been condemned and destroyed by 
a judgment of divorce; all other questions are 
res novo.” 


The case of Simonton v. Simonton , 40 Idaho 751 


236 


Pac. 863, is strikingly similar in principle to the case at 
bar. Anna Stacia Simonton and Rolvin D. Simonton 

were married in Michigan on February 9, 1869. | In 

! 

1893 Rolvin brought suit for divorce in Idaho and 


Anna filed a cross action in which she was successful 
and was awarded $15.00 per month for the support 
of herself and minor children. In October, 1898, 
Rolvin obtained a default decree for divorce on service 


i 

l 
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by publication in the State of Washington and in De¬ 
cember, 1901, married Sarah E. Simonton, with whom 
he lived until his death. 

In 1917, upon Rolvin’s death, Anna commenced the 
present action against Sarah as administratrix, for 
delinquent maintenance money, and to establish her 
rights as the surviving widow of Rolvin, and for 
further relief. Held: 

“* * * we are justified in laying down the 
law to be that in this case, where a wife secured 
a decree for separate maintenance upon per¬ 
sonal service, and the husband later in another 
jurisdiction, without bringing the former de¬ 
cree to the attention of the latter court, on sub¬ 
stituted service secured a divorce, and never 
paid the maintenance decree or any portion 
thereof, the decree for separate maintenance 
will continue in full force and effect until di- 

reetlv modified * * *. 

* 

To hold otherwise would in effect be allow¬ 
ing i Rolvin D. Simonton to have indirectly, 
through the Washington decree, had the Idaho 
decree modified in a manner and under service 
which would not have been sufficient to enable 
him to have directlv had the Idaho decree modi- 
tied. The Idaho decree did not affect the status 
of the parties, and the Washington decree in 
no way affected the rest of the property, nor 
did it affect the status or res of the obligation 
resting on Rolvin D. Simonton to continue, 
under the Idaho decree the support of the minor 
children. ” 

It is interesting to note in the Simonton case, the 
Idaho court held the Washington divorce to be valid, 
but that it did not affect the Idaho decree. 
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The same conclusion was reached in Miller v. Miller, 
an Iowa case, reported at 206 N. W. 262. In that case 

i 

the court held a Mississippi divorce decree to be valid 
where there was substituted service, upon principles 
of comity, yet held, nevertheless, that it did not affect 
an earlier decree for separate maintenance in Iowa. 

Without passing- upon the validity of a fordign 
divorce decree the Supreme Court of the United 
States, in the case of Barber v. Barber, 21 How. 582, 
16 Law. Ed. 226, had before it a similar situation. In 
that case the wife sued the husband in New York and 
obtained a decree a mensa et tlioro and alimony. The 

i 

husband immediately left, going to Wisconsin, where 
he procured a divorce a vinculo upon substituted 
service. The wife followed him to Wisconsin, whdre 
she sued in the Federal Court for back alimonv. The 

mf 

Supreme Court of the United States held: 

i 

“It is not necessary for us to pass any opinion 
upon the legality of the decree, or upon jits 
operation there or elsewhere to dissolve the vin¬ 
culum of the marriage between the defendant 
and Mrs. Barber. It certainly has no effect to 
release the defendant there and everywhere ejse 
from his liability to the decree made against 
him in the State of New York, upon that decree 
being caried into judgment in a court of another 
State of this Union, or in a court of the United 

States, where the defendant mav be found, ior 

*■' ... 

where he may have acquired a new domicil dif¬ 
ferent from that which he had in New York 
when the decree was made there against him.” 

In Dorey v. Dorey, 248 Mass. 359, 142 N. E. 774, fhe 
court held that a divorce procured by the husband;in 

| 

i 

i 

i 
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Oregon did not terminate the wife’s right under an 
order in a suit for separate maintenance directing the 
payment of a weekly sum pendente lite. 

Of course, if the foreign decree is invalid it cannot, 
under any circumstances, affect the local one. 

It was held in Philadelphia Use of Wetherby v. 
Wetherby, 11 W. X. C. (Pa.) 154, that an order granted 
in Pennsylvania against the husband was not affected 
by a decree of divorce obtained by him in another 
State, upon the ground that the decree in the other 
State was void. MV** 

In Weaver v. Weaver , 96 Wise. 476, 160 N. Y. Sup. 
642, the court denied a motion to vacate an order for 
alimony pendente lite in a separation suit. The ground 
for the motion was that since the commencement of 
the suit the husband had obtained a divorce in New 
Mexico by publication. The court said that if the 
order was binding in New York, the order for alimony 
should be vacated. But it was held that while a motion 
made bv the wife, after the rendition of the New 
Mexico order to vacate it for want of jurisdiction, and 
her offer to submit the defense upon the merits, had 
the effect of an appearance which validated the decree 
in New Mexico, but did not change its character from 
a judgment binding, within that State, to one effectual 
in New York. 

In Wright v. Wright , 24 Mich. 180, the wife sued 
for divorce and alimony. The defense was a divorce 
procured by the husband in Indiana. The court held 
the Indiana decree invalid and stated further: 

“We do not by any means concede, however, 
that if the Indiana divorce had been valid, no 
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j 
j 

I 

i 

j 
i 

j 

relief of the nature demanded could have been 
granted to complainant in this State, assuming, 
as we must, to give the court in Indiana any 
jurisdiction that defendant resided within that 
State the case would be such that both that 
State and this had authority in respect to! the 
marriage relation to determine upon its validity, 
or to dissolve it, so far as the party resident 
within its own limits is concerned. If one pro¬ 
ceeds first, there is no legal impediment to j the 
others taking like steps afterwards, if it appears 
important to the protection of any property or 
other rights.” 

j 

Sight should not be lost of the fact that the decree 
herein provides for the maintenance of the children of 
the litigants. By no stretch of the imagination can a 
local or foreign decree for divorce, valid or invalid, 
affect their right to support or the decree which En¬ 
forces that right. 

It has been held, in many jurisdictions, that tlm 
former wife may recover alimony in the matrimonial 
domicil, notwithstanding that a divorce a vinculo ob¬ 
tained by the husband upon constructive or substituted 
service of process without appearance by her e\^en 
upon the assumption that such divorce is effectual to 
dissolve the marital relation. We contend that such 
cases are controlling here. There was no personal 
service of the divorce action against this plaintiff 
within the jurisdiction of the Mexican court. She was 
served in Florida (R. 18). Hence, on elemental prin¬ 
ciples she was not served personally within the mean¬ 
ing of the law, but such service amounted to con- 



24 


structive service or service equivalent to tliat by pub¬ 
lication. 

As establishing the principle that a decree obtained 
upon such service is not effectual to deprive the right 
of a wife to alimony or maintenance, see the following 
cases: 

Turner v. Turner, 44 Ala. 437. 

Davis v. Davis, 70 Colo. 37. 

Rodgers v. Rodgers, 56 Kan. 483. 

Wright v. Wright, 24 Mich. 180. 

Thurston v. Thurston, 58 Minn. 279. 

Cox v. Cox, 19 Ohio St. 502. 

Toner ay v. Toner ay, 123 Tenn. 476. 

Cook v. Cook, 56 Wise. 195. 

Cochran v. Cochran, 42 Nev. 942. 

Barberton v. Bedford, 32 Ohio C. C. 574. 

3. Appellee admits that the appellant will not 
attempt to affect the decree of January 17, 1931, 
in the event tit at a decree for a divorce is ob¬ 
tained in Mexico. 

Assuming that the motion to strike is proper, it only 
has the effect of a demurrer to the answer and there¬ 
fore the appellee is in the position of admitting the 
following: 

1. That on December 5, 1930, after agreement be¬ 
tween the parties hereto and the delivery of an order 
for monthly support payments to appellee's attorneys 
by appellant, appellee, through her attorneys, by a 
letter of that date, agreed that she would not proceed 
further with this case. That the terms of the said 
letter were embodied in the order of January 17, 1931. 
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2. That the appellant is not in default of the order of 

January 17, 1931. j 

! 

3. That there is no intent to violate, nor will there 
be any violation, of the order of January 17, 1931; 
that the divorce action was in nowise to affect the final 
decree of January 17, 1931; that the language in Ithe 
Mexican divorce proceedings complained of was! in¬ 
tended to mean and does mean that the provisions 
of the decree herein and appellee’s own estate are 
sufficient for her support and the support of the chil¬ 
dren; that a certified and authenticated copy of the 
decree here was forwarded with instructions to in¬ 
corporate the same in the Mexico divorce action, i 

4. That the appellant was an actual and enrolled 

resident of Cuernavaca when the Mexican action was 
filed. I 

i 

l 

5. That appellant’s intention is to have the Mexico 
courts ratify the said order of January 17, 1931. j 

i 

And having made this admission, the appellee can¬ 
not justify her position in asking for the harsh action 
of a court of equity in granting a permanent injunc¬ 
tion, especially without service upon appellant. She 
admits that the maintenance decree is not in default. 
She admits that a decree of divorce if procured ;in 
Mexico, will not be offered by the appellant to affqct 
the maintenance decree herein, and she totally fails 
to show wherein there is any, or there can be any, 
great or irreparable damage and injury in the event 
a final decree of divorce is granted appellant in Mexico. 
Her claim of irreparable injury is reasoned thusty: 


i 
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“I have in this case a final decree for maintenance of 
myself and children, to which my husband has con¬ 
sented. It is not in default. My husband has instituted 
a suit for divorce in Mexico and has not served me 
personally. He might or might not be successful. If 
he is successful he might or might not use that decree 
in an effort to vitiate the decree in this Court. If he 
does use that decree in this Court he cannot be success¬ 
ful. Hence I claim great and irreparable damage and 
injury!” Can anything be more vague or indefinite, 
or more lacking in certainty in asking a court to exer¬ 
cise its unusual power of granting such harsh relief 
as a permanent injunction. It is obvious that a court 
of equity should use its power of injunction very 
sparingly and not at all when the claim of irreparable 
damage is so weak, so nebulous and so problematical. 

Appellee’s Position. 

Throughout the prosecution of the supplemental pe¬ 
tition in the court below the appellee, in reliance of 
her charges that appellant's purpose was to perpe¬ 
trate a fraud and to ignore the maintenance decree, 
raised the question principally of appellant’s resi¬ 
dence and citizenship. She charged the appellant with 
being a resident of the District of Columbia and not 
a resident of the city of Cuernavaca, Mexico, and that 
therefore the prosecution of the Mexican divorce 
action was fraudulent. In answer to this the appel¬ 
lant, by an amendment to his answer (R. 61), admit¬ 
ted that in the past he resided in the District of Co¬ 
lumbia, but that in the month of February, 1931, he 
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lawfully and actually resided in the City of Cuerna- 
•/ * 

vaca, State of Morelos, Mexico, and at the tiihe of 
the filing of the bill of complaint by him he was a 
lawful resident of the citv of Cuernavaca, Mexico.! He 
annexes to the amendment to his answer a true land 

I 

correct translation of the laws of the State of Morelos, 
Mexico, in reference to divorce actions and necessary 
residence to support a petition for divorce (E. 62^70). 
By her motion to strike, if proper, the appelleei has 
admitted that appellant complied with the law of I the 
State of Morelos, Mexico, as to residence, and at! the 
time of the filing of bis suit in the city of Cuernavacji he 
was actually and bona fide a resident of that city, pur¬ 
suant to the law of the state in which it was situated. 
Therefore, it cannot be said that the appellant was!en¬ 
gaged in the prosecution of a suit which was fraudu¬ 
lent, or which was based upon a fraudulent design[ or 

i 

which he did not have a right to prosecute and tile. 
However, we do not see how the question of residence 
is important for the reason that, whether valid or! in¬ 
valid, the said action can have no effect upon the fijnal 
decree of January 17, 1931, entered by consent in this 

case. • | 

| 

Conclusion. i 

i 

i 

It is respectfully submitted that the decree of Sin- 
junction of the court below should be reversed be¬ 
cause the supplemental petition of February 19, 1931, 
raises new issues and prays for new and independent 
relief and was not served upon appellant personally; 
nor was the rule to show cause. 


i 


